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Introduction 
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FOURTH mDICIAL DISTRICT 

Case Type: Employment 

Plaintiffs Memorandum of Law in 
Opposition to Defendant's Motion 
to Compel 

Case No. 98-18222 

Plaintiff Goins brought her claims against her former employer West Group under 

Section 363.03 subd. 1 (2) of the Minnesota Human Rights Act (MHRA). By her Complaint and 

through her testimony in this matter, Plaintiff Goins alleges unfair discriminatory treatment on 

the basis of her sexual orientation or perceived sexual orientation with regard to defendant's 

directive limiting her access to bathroom facilities in the work place. Plaintiff alleges further that 

as a result of defendant's discriminatory actions, defendants created and perpetuated a work 

environment that was hostile to her because of her sexual orientation or perceived sexual 

orientation. 

Background 

Defendant, in it's Answer to the Complaint stated six affirmative defenses. None contend 

that defendant engaged in legitimate discriminatory practices on the basis of sex (Answer). In 

fact, no where in it's Answer did defendant mention engaging in legitimate discriminatory 
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conduct and no where in the record before the court is there any sworn testimony that defendant 

believed it was engaging in legitimate discriminatory conduct on the basis of sex. Now, after 

apparently searching through the MHRA to find language it could stretch to save it from liability, 

Defendant West seeks infonnation about the plaintiff that, even if this unasserted defense were 

viable, is invasive, harassing, oppressive, irrelevant and not reasonably calculated to lead to the 

discovery of admissible evidence with regard to plaintiffs claims or defendant's unasserted 

defense. 

By her Complaint and through her testimony, plaintiff has alleged emotional damages due 

to the discriminatory treatment and environment suffered while at Defendant West. Plaintiff also 

alleged physical pain and discomfort as a result of the discriminatory treatment and, as noted by 

defendant in it's memorandum on this motion, plaintiff testified that the physical pain and 

discomfort was brought on as a result of her ceasing to eat and drink while at work in effort to 

avoid the issue of ''which bathroom" to use. She does not claim any continuing physical pain or 

discomfort relating to the discriminatory practices of defendant. 

During her deposition, Plaintiff Goins allowed Defendant West to explore plaintiff s 

current and past mental and emotional condition. None of the testimony elicited gave any 

indication that plaintiff had placed her mental condition into this controversy. Despite this lack 

of evidence, Defendant West continues to insist that it be privy to Plaintiff s private records 

concerning her mental and physical health. 

F or purposes of this motion, the facts of this case have for the most part, been sufficiently 

set forth in the pleadings and in defendant's memorandum on it's motion. It must be noted 

however, that defendant has made some statements of fact that are not supported by the record 
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and are not supported by sworn testimony. Defendant states that Plaintiff Goins became angry 

after defendant gave her the directive restricting her use of the bathroom. This is not supported 

by the record (Defendant's Memorandum of Law in Support of Motion to Compel at 2). There is 

no sworn testimony that plaintiff disclosed to Lewis Freeman of Human Resources that she was 

"pre-op" or pre-operative male to female or that Mr. Freeman ''took that to mean that plaintiff 

was physically a male and had not yet undergone a sex-change operation to become a female" 

(Answer). Further, defendant disingenuously states that "some female employees expressed 

their concern to West about which restroom Goins would use and stated that they were 

uncomfortable sharing a restroom with a male (Defendant's Memorandum in Support of Motion 

to Compel at 2). Nothing in the record, not even the non-verified Answer in this matter, shows 

that anyone expressed discomfort with sharing a restroom with a male (Defendant's 

Memorandum of Law in Support of Motion to Compel at 2). 

The relevant facts that are supported by the record in the form of the Complaint and 

excerpts of Plaintiff Goins' deposition show that defendant limited plaintiff s access to bathroom 

facilities at work because of her actual or perceived sexual orientation. Further, plaintiff is 

legally female, having changed her name and sex identification by decree granting the same on 

October 31, 1995 and has lived and worked as a woman since 1995 (Goins Depo. at 110-112 and 

Exhibit A to Thome Affidavit). Plaintiff applied for her position at Defendant West's Rochester 

offices as a woman and then worked there as a woman without incident or restrictions for one 

year (Goins Depo. at 101-102). 
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Argument 

I. The Alleged Defense Was Not Raised Prior to This Motion and It Is Not a Viable 

Defense 

Plaintiff's objection to answering questions about her biological, honnonal or surgical 

status are legitimate and discovery should not be had as to these questions. Defendant argues 

that it is entitled to the infonnation because the infonnation is relevant to a defense that was not 

raised affirmatively or referenced its Answer and one that was not even articulated until this 

motion. Even during discussion of plaintiff's objection during the deposition, defendant's 

counsel did not articulate the alleged defense raised in this motion. She merely stated: 

"And although sexual orientation may not be defmed to include the biological maleness or 
femaleness, I represent to you that sex, as is defmed under the Minnesota Human Rights Act, is 
defined as through biological maleness or femaleness, and it is directly relevant to an issue in the 
case and our defense of West's action in this case as to whether your client is a biological male or 
female is directly relevant to that" 

(Goins Depo. at 120). Clearly, at that time, defendant had not even invented the defense. 

Defendant now argues that Plaintiff's Counsel knew precisely how the infonnation requested 

was relevant to this case when it was stated that she knew how the infonnation may go to a 

defense or how defendant wished it could use the infonnation. In fact, Plaintiff's Counsel did not 

know until the receipt of defendant's memorandum in support of this motion that defendant 

would raise the defense it now raises (Thome Affidavit). It is Defense Counsel who has been 

disingenuous when it states that Plaintiff's Counsel knew precisely how the infonnation would 

be used. In any event, the defense to liability asserted in this motion is not one that is reasonable 

or viable and even if it were viable, the infonnation requested would not be relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. 
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Defendant argues that it needs to know plaintiff's biological status because it intends to 

argue on a motion for summary judgment is that it's decision to limit plaintiff's access to the 

restroom was based on what the employer thought her biological sex to be at the time it was 

making decisions about which bath room she was to use in the work place. Defendant would 

have the court grant their motion to compel this very private information because there is an 

exemption in the law as to public accommodations and sex discrimination as it relates to 

restrooms. Despite defendant's argument, it does not legally nor logically follow that the 

MHRA provides the same exemption in the employment setting. 

F or any employer to defend discrimination based on sexual orientation in the work place 

by saying it legally discriminated on the basis of sex under the public accommodation exemption 

it would have to allege certain other facts that this defendant cannot. First, it would have to 

allege that it acted as a public accommodation and then that it acted based on sex. Defendant, by 

asking the court to apply the public accommodation exemption to it as an employer admits that it 

did not act as a public accommodation when it made it's decisions. It made decisions about an 

employee in the employment context. Defendant did not and could not have made decisions 

based on plaintiff's sex. Defendant did not even know the biological status of the plaintiff at the 

time it was making it's decisions. There is no sworn testimony in the record that shows that 

defendant even believed plaintiff to be biologically male. The sworn facts of this case are that 

plaintiff is legally female, presented as female and that is what defendant knew. Even if 

defendant did know or thought it knew plaintiff's biological status at the time it made decisions 

about the privileges, facilities and conditions of her employment, it still could not assert legal 

discrimination on the basis of sex. 
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Contrary to defense counsel's representation at the deposition, the MHRA does not define 

"sex" as related to biological maleness or femaleness. The definition only clarifies that "sex" as 

used in the MHRA is to include but not be limited to "pregnancy, child birth and disabilities 

related to pregnancy or childbirth." Minn. Stat. Section 363.01, subd. 40. This definition does 

not require a showing of proof as to the biological status of a person asserting their rights under 

the law. More specifically, the exemption does not state that a public accommodation may 

decide what a person's body parts might be and then discriminate on that basis, nor does it allow 

discrimination on the basis of a person's self image or self identity. As such, even if the court 

were to make the leap from one section of the MHRA to another that defendant asks it to make, 

biological maleness or femaleness does not come into issue. 

The MHRA has been amended many times since it first became a law in 1955 and neither 

the original language nor any amendment provides for legal discrimination in the work place 

with regard to bathroom facilities based on sex or sexual orientation. Nonetheless, defendant 

argues that since there is an exemption in the law as to sex discrimination in public 

accommodations relating to restrooms it somehow must follow that the statute exempts the same 

conduct by an employer. The exemption language at Minn. Stat. subd. 4 which provides the 

exemption defendant would like to use was first amended in 1993 to add exemptions with respect 

to qualifications based on sexual orientation relating to youth serving organizations. Minn. Stat. 

Section 363.02, subd. 4. The statute was again amended in 1996 to add another exemption 

relating to sex relating to membership on athletic teams, programs or events. Minn. Stat. Section 

363.02, subd. 4. Though the legislature has had over 40 years to amend the statutes to 

specifically include an exemption in the employment section of the MHRA to allow 
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discrimination on the basis of sex in bathroom facilities by employers, the legislature has not 

done so. Further, the legislature has had since 1993 to provide a specific exemption regarding 

restroom use as relating to sexual orientation and has not done so. Clearly, the legislative intent 

is now and has always been to exempt only some discriminatory conduct in certain situations 

and this intent should not be misconstrued. 

Defendant is asking this court to justify a construction that gives the statutory language of 

the MHRA an application and meaning that was clearly not intended by the legislature. The 

MHRA is a remedial statute and may be liberally construed by the court, however, in that 

construction, "violence must not be done to the plain meaning of the language used." 17B 

Dunnell Minn. Digest 2d Statutes Section 5.00 (3d ed. 1984). In this case the statute allows 

discrimination on the basis of sex in public accommodations relating to restrooms without 

defining "sex" as relating to body parts. The legislature could have also so provided in the 

employment setting, but did not do so. To construe the statute otherwise would violate the true 

intent of the statute, the canons of construction and would allow for discriminatory conduct on 

the basis of sexual orientation that is clearly prohibited by Minn. Stat. Section 363.03. 

Plaintiff appropriately brought her claims of discrimination under Minn. Stat. Section 

363.03, subd. 1, the employment section of the MHRA which prohibits discrimination on the 

basis of sexual orientation in the terms, conditions, facilities and privileges of employment. The 

definition of sexual orientation provides in relevant part: "having or being perceived as having a 

self-image or identity not traditionally associated with one's biological maleness or femaleness." 

Minn. Stat. Section 363.02, subd 45. Plaintiff is exactly the person that the legislature 

contemplated when it wrote the defmition of sexual orientation. She identifies as transgender or 
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as a transidentified person. In fact, in her testimony plaintiff states that she identifies as a person 

with a ''transidentity'' or a "gender queer" because the words refer to a person who does not 

conform to the conventional rules of male If em ale, man/woman in our society (Goins Depo. at 

104-109). 

Defendant does not dispute that defendant limited plaintiff's access to the bathroom 

because it and others knew or believed that plaintiff is transgendered. Defendant says that it 

thought she was biologically male even though it knew that she lived, worked and was legally 

female. As such, defendant could only have discriminated against plaintiff in the only way it 

knew how, on the basis of her sexual orientation or her actual or perceived self image and/or 

identity that defendant believed to be not traditionally associated with her biological femaleness 

or maleness. The subject of this lawsuit is sexual orientation discrimination in the employment 

setting. Self identity and self image or perceived self identity and self image are what matters, 

not body parts. As such, the status of plaintiff's body parts is not relevant to the subject matter of 

this lawsuit. 

If this case were really about plaintiff's genitalia as defendant would like to make it, then 

based on what defendant asserts in this motion, defendant would have directed plaintiff to use the 

men's bathroom. Defendant knew, however, that it could not do that because it did not know the 

status of her genitalia. Defendant did not know the status of plaintiff's genitalia, and could not 

ask, because to ask would be sexual orientation discrimination or sexual harassment. 

If the court were to follow defendant's ill fated logic the result would be disastrous. 

Defendant imagines a work place where an employer is able to restrict use of it's facilities on the 

basis of what it thinks an employee's sex to be. The result would be that employers would fust 
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have to judge whether the person is presenting or is perceived as presenting or is self identifying 

or perceived as identifying in a manner that is not traditionally associated with that person's 

biological maleness or femaleness. Such a judgment requires the employer to make assumptions 

regarding sexual orientation, which if inquired into further would create a hostile environment 

based upon perceived sexual orientation. After having made that judgment, the employer would 

have to either ask the employee to prove his or her biological maleness or femaleness by way of a 

blood test or perhaps by a "body part check." In order to not discriminate, employers would have 

to ask all employees to lift their skirts or drop their pants before assigning them to proper 

bathroom facilities. Clearly this is not the intent of the MHRA. Nothing in the MHRA even 

suggests that employers or anyone else has a right or obligation to determine a person's gender. 

To the contrary, the MHRA says that individuals have a right to self identify and expect freedom 

from discrimination. 

Based upon all of the above, plaintiff's objections to producing information about her 

biological status were substantially justified, did not violate the Rules of Civil Procedure and 

therefore defendant's request for such information and for expenses on it's motion to compel 

must be denied. Defendant has brought this motion based upon a far reaching stretch of the law 

and plaintiff is entitled to her expenses incurred in defending the motion. 

n. Plaintifrs Mental Condition is Not At Issue 

Pursuant to Minnesota Rule of Civil Procedure 35 independent medical examinations are 

not available as a matter of right and defendant must demonstrate good cause for such an 

examination. Loveland v. Dremer, 464 N.W. 2d 306 (Minn. App. 1990). A Plaintiff does not 
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put at issue her mental condition simply by seeking damages for mental anguish under the 

Minnesota Human Rights Act. Gillson v. State DNR, 492 N.W. 2d 835,842 (Minn. App. 1992); 

Kresko v. Rulli, 432 N.W.2d 764, 770 (Minn. App. 1988); Bradley v. Hubbard Broadcasting, 

Inc., 471 N.W.2d 670,677 (Minn. App. 1991). 

The trial judge must decide whether the party seeking the exam has adequately 

demonstrated the existence of the "in controversy" and "good cause" requirements of the rule. 

Schlagenhaufv. Holder, 379 U.S. 104, 118 (1964). The requirements are not met by conclusory 

allegations in the pleadings or by mere relevance to the case, but "require an affirmative showing 

by the movant that each condition as to which the examination is sought is really and genuinely 

in controversy and that good cause exists for ordering each particular examination." Id. 

The Federal Rules Decision in Q'Sullivan v. State of Minnesota, 176 F.R.D. 325 (D. 

Minn. 1997) is instructive. In that case the court observed that Rule 35 examinations are granted 

when one or more of the following factors are present: 

1. A cause of action for intentional or negligent infliction of emotional distress; 
2. An allegation of a specific mental or psychiatric injury or disorder; 
3. A claim of unusually severe emotional distress; 
4. The plaintiff' offer of expert testimony to support a claim of emotional distress; or 
5. The plaintiff's concession that her mental condition is "in controversy" within the 

meaning of Rule 35. 

Id. at 328. None of the factors have been satisfied in this case. Plaintiff Goins testified that she 

felt humiliated and unwelcome in a hostile place, that her credibility was questioned, her security 

was threatened, her dignity was trampled or severely compromised, that she felt isolated and 

lonely and that she felt she had done something wrong when she new she hadn't done anything 

wrong at all. There is no allegation of unusually severe emotional distress. Plaintiff has not 
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made any allegation as to a specific mental or psychiatric injury or disorder, does not intend to 

offer expert testimony to support her claim of emotional distress and has not conceded that her 

mental condition is in controversy. Her claims have been brought under the MHRA. 

Plaintiff has not "discussed" the emotional distress she suffered as a result of the alleged 

discrimination with any therapist, doctor or nurse practitioner. She has not sought treatment at 

any time and does not claim a specific continuing psychological injury. When asked whether she 

had received any kind of treatment for emotional distress or mental problems since leaving 

Defendant West, Plaintiff Goins answered that she had not (Goins Depo. at 181). She testified 

that during an intake appointment with her OB/GYN she had ''touched on the events at West 

Group, but very briefly." (Goins Depo. at 181). When asked about what therapy, if any she had 

sought in connection with her transitioning process, Plaintiff Goins answered, in relevant part, 

that she had seen one counselor in Minnesota and had ceased going to him during January 1998 

(Goins Depo. at 113-116). When asked whether she had mentioned any of the events that 

occurred at West to that counselor, Plaintiff responded with a "Yes, I did." Plaintiff did not seek 

out therapy or medical care for her emotional distress. Brief mentions of the events that took 

place do not constitute ongoing therapy for a specific mental condition that has been alleged as 

damages. The trial court will be able to award Plaintiff damages based upon her own subjective 

testimony which defendant has had ample opportunity to discover by way of deposition. 

Accordingly, defendant has not affinnatively shown that Plaintiff placed her mental or physical 

state in controversy and no showing of good cause has been made for examination. 

Defendant also argues that since Plaintiff alleges discrimination on the basis of her sexual 

orientation, a psychological examination relating to her sexual identity and transition is 
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"particularly warranted." This is absurd and can only be intended to harass. I believe it is safe to 

say that if Plaintiff were alleging discrimination on the basis of her race or national origin 

defendant would not request a psychological examination relating to her racial or ethnic identity. 

Plaintiff has not voluntarily placed her physical or mental condition in controversy and 

has not waived her medical privilege under Rule 35.03. 

Defendants persistence in obtaining evidence about plaintiff's physical and mental health 

has gone far beyond what is justified particularly since plaintiff provided defendant with ample 

opportunity to explore its need for and then retract it's demand for this discovery. As such, this 

motion was not substantially justified and an award to plaintiff for her expenses is justified. 

For all of the foregoing reasons, Defendants motion to compel Plaintiff Goins to complete 

medical release forms and submit to a psychological examination must be denied. 

Conclusion 

F or all of the above stated reasons, Defendants motion to compel must be denied in its 

entirety and plaintiff is entitled to expenses incurred in responding to the motion. 

Dated: May 20,1999 

loni M. Thome, #232087 

8400 Lyndale Avenue South 
Suite 7 
Bloomington, Minnesota 55420 
Tel. 612/346-0619 
ATTORNEY FOR PLAINTIFF. 
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