
STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRlCT 

Julienne Goins, File No. 98-18222 

Plaintiff, 
vs. ORDER 

West Group, a Minnesota Corporation, 

Defendant. 

This case was heard on December 21, 1999 on defendant's motion for summary 
judgment. Susan Ellingstad appeared for defendant in support of the motion. Joni Thome 
appeared for plaintiff in opposition. Upon the presentation of counsel and all files, records 
and proceedings herein, IT IS. HEREBY O~EREn: 

1. Defendant's motion for summary judgment is granted. Plaintiff's complaint is 
dismissed. Jud~ent shall be entered for defendant dismissing plaintiffs 
complaint and awarding defendant its c()sts and disbursements herein. 

2. The attached memorandum is incorporated by this reference. 

LET JUDGMENT BE ENTERED ACCORDINGLY. 

BY THE COURT: 

Dated: I /1 /2-0 00 
Thomas W. Wexler 

Judge of District Court 



MEMORANDUM 

The moving party is not entitled to summary judgment unless the movant can show 
that no genuine issue exists to any material fact. M.R.C.P.56.03. In considering a summary 
judgment motion, a court must determine whether "there are any genuine factual issues that 
properly can be resolved only by a finder of fact because they may reasonably be resolved in 
favor of either party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986). The role 
of the court is not to weigh the evidence but instead to determine whether, as a matter oflaw, 
a genuine factual conflict exists. Agristor Leasing v. Farrow, 826 f.2d 732, 733 (8th Cir. 
1987). "In making this determination, the court is required to view the evidence in the light 
most favorable to the non-moving party and to give that party the benefit of all reasonable 
i.'lierences to be drawn from the facts." Id. at 734. \\!nen a motion for summary judgment is 
properly made and supported with affidavits or other evidence as provided in Rule 56, the 
non-moving party may not merely rest upon the allegations or denials of the party's pleading, 
but must set forth specific facts, by affidavits or other otherwise, showing that there is a 
genuine issue for trial. Lomar Wholesale Grocery, Inc. v. Dieter's Gourmet Foods, Inc., 824 
F.2d 582,585 (8th Cir. 1987), cert. Denied, 108 S.Ct. 707 (1988). Moreover, summary . 
judgment must be entered against a party who fails to make a showing sufficient to establish 
the existence of an element essential to that party's case, and on which that party will bear the 
burden of proof at trial. Celotex Corp. v. Catrett, 477 U.S. 217, 324 (1986). As to approval 
of the federal standard, see Thie1e v. Stich, 425 N.W.2d 580 (Minn. -1988) and Minnesota · 
Practice, Vol. 2A, 1995 Supp., page 39. 

Plaintiff has no accommodation claim under the J.\IIHRA. 

1. The Minnesota Department of Human Rights has determined that the 
Minnesota Human Rights Act does not require accommodation because of sexual orientation. 
Cruzan v. Special School District No. 1, Department of Human Rights, File No. 31706. 
(Ellingstad, second Mf. Exhibits B and C). 

Even if plaintiff has a claim plaintiff has failed to show that she was qualified to use the 
women's bathroom. 

-
2. The burden of going forward with evidence in a Chapter 363 action follows 

Title VII action procedures. Danz v. Jones, 263 N.W.2d 395 (Minn. 1978). The requirements 
of a prima facie case vary with different factual circumstances. Id. at 399. In this case 
plaintiff must first show: 

a. That she! is a member of a proteCted class; 

I In this memorandum plaintiff will be referred to as "she" out of a respect for the litigant who wishes to be 
identified in that fashion and for the sake of grammatical simplicity_ This reference is not intended as a 
precursor of any of the legal conclusions. 



b. That she was qualified to use the women's bathroom; and 
c. That adverse employment action was taken against her based on her 

status as a member of the protected class. Id. at 399. 

3. Plaintiff, n/k/a Julienne Goins, was born on April 15, 1973 in the city of 
Houston, Harris county, Texas. When plaintiff was born she was identified as a male child, 
having male genitalia, and was named Justin Travis Goins. In the summer of 1995, at age 22, 
Goins began to publicly dress as a female. (Depo. p. 28). 

Plaintiff argues subjective elements of her biological and psychological status as they 
relate to her gender identity. However plaintiff has been less than forthcoming with respect to 
the objective physical presence of her penis and testicles (Goins Depo. pp. 195-201,238-240). 
Ultimately however plaintiff admits that except for a circumcision performed shortly after 
birth, she has had no other surgery with respect to her genitalia (Depo. pp. 197-8). In that sole 
respect, plaintiffs status herein will be referred to as "pre-op.,,2 

4. Plaintiff alleges sexual orientation (gender identity) discrimination, as a male 
to female (MTF) transsexual person. Plaintiffhas shown that she is a member of the 
protected class of persons that gender identify different than their "biological maleness." 
M.S. 363.03, subd. 1(2) and 363.01, subd. 45. Defendant does not dispute phiintiffs status as 
a person whose self image or identity is not traditionally associated with her "biological 
maleness." Thus plaintiffhas met the first part of her prima facie case burden. 

5. Plaintiffhas not met the second step of her prima facie case burden. Plaintiff 
admits she was born a male, with male genitalia, and had a circumcision but has not had sex 
reassignment surgery. 

"The vast majority of reported cases involving sex classification 
have rejected self-identification as the critical sex determinant. 
Instead, the judicial system has relied on biological factors like 
chromosomes, gonads, and genitalia that it believes are objective 
and fixed. 

"Defining Male and Female: Intersexuality in the Collision Between Law and Biology," by 
Julie Greenberg, 41 Ariz. L.R. 264 at 294. 

Plaintiff points to no reported case law, statute, or regulation that specifically entitles a 
pre-op transsexual to use the women's bathroom. Plaintiffs claim equates gender identity 
rights with those rights commonly associated with a person's sex. They are not necessarily 
the same, as will be referenced in greater detail in the following paragraphs. 

2 Plaintiff contends, and it appears to be true, that the term pre-op is used to describe a variety of circumstances. 
Other terminology in this subject area are apparently also used inconsistently. In this memorandum, the term 
"pre-op" is used solely as a descriptive efficient way of stating that plaintiff has not had any surgery, other than 
the circumcision, to alter her male genitalia. That is, regardless of whether plaintiff intends to have the surgery 
(and she states she doesn't know if she will, Depo. p. 200), she has not had that surgery. The use of the term 
"pre-op" in this memorandum is not intended to signify anything other than that plaintiff still has male genitalia. 
regardless of the level or circumstances of functionality (which we don't know). 
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6. Plaintiff s desire to be fully recognized as female is understandable. However, 
the practice of providing separate male and female bathrooms is time honored, reasonable, 
and likely based in substantial part upon notions of modesty and privacy related to differing 
sexual functionality and to the different needs (such as menstrual needs) for the use of 
bathroom facilities. Bonomo v. Louisiana Downs, 337 So.2d 553, 557 (La. Ct. App. 1976). 
Plaintiff admittedly does not fit into the female category either as to genitalia or with respect 
to specific feminine needs. 

Though Greenberg argues the rationality attached to the reported cases, they are the 
legal background against which employers have to make decisions. Defendant's bathroom 
directive to a pre-op transsexual appears to be sociologically and legally justified and 
objectively non-discriminatory. 

7. At page 20 of plaintiffs memorandum she argues that "her adult genitalia do 
not look or function like a man's genitalia." She argues that her brain sex is female, her 
psychological sex is female, her sociological sex is female, she takes female hormones, and 
she has a large clitoris and proto-vulva (plaintiffs Memorandum at p. 20). There is no 
medical support in the rec,?rd for how plaintiffs male genitalia function. It canbe fairly 
assumed that not all male genitalia function in the same way. It is unlikely that the 
assignment of bathrooms should or could be made on the basis of inquiries to each male, or 
female, as to the circumstances of functionality of their genitalia. Thus though plaintiff 
claims her genitalia do not look or function like a man's genitalia, she admits she had male 
genitalia at birth, was identified as a male at birth, has not had sex reassignment surgery and is 
not sure that she will have the surgery. 

8. Plaintiff argues that she "legally changed her name and gender in October 
1995." (plaintiffs Memo at p. 3). Plaintiff argues that West "knew that Goins identified as 
female and was legally female ... " (plaintiff's Memo at p. 6, 13). What plaintiff refers to as 
being "legally female" is an order that she secured from the Travis County District Court in 
Texas on October 31, 1995. (See the Petition and Order attached as Exhibits C & D to the 
Affidavit of Susan Ellingstad). There are problems with that argument. First, it appears the 
hearing was perfunctory and that the petition was heard without a record even being made. 
There is no evidence ofthe extent of the showing required by that court to support its order. 
(Ex. D). Second, there is no statutory authority in Texas for the Texas court to order re
designation of gender. The statute merely authorizes a petition to change the name. Tex. 
Family Code § § 45.102, 45.103.3

,4 Third, that proceeding is not likely to be conclusive with 

3 The petition also doesn't conform to the requirement of the statute. It doesn't include a designation of sex, 
race, date of birth, or driver's license number. The statute also requires the petition be verified, and it doesn't 
appear that the petition is verified although the copy is not good and may be incomplete. In any event, it appears 
the court had no difficulty with those deficiencies, and though the order apparently presented to the court was 
entitled "Decree Granting Change of Name of an Adult" the court found that "the requested change of name and 
the change of sex to reassigned female is in the interest of or to the benefit of petitioner." The court therefore 
ordered that the order "shall constitute authority for change of petitioner's gender from genetic male to 
reassigned female on any and all documents, including but not limited to petitioner's birth certificate and Texas 
driver's license." 
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respect to the issues presently before the court. Fourth, recently Texas' own Court of Appeals 
has ruled that a person born as a male, who had complete sex reassigrunent surgery, and who 
married a man, and apparently had normal sexual relations with the man, and who amended 
the original birth certificate to change her sex, was not entitled to amend the certificate, and 
the amendment was not binding on the court. The birth certificate was not "inaccurate" as 
that term was intended by the legislature in Texas statute 191.028. The court held as a matter 
of law that plaintiff was a male and thus cannot be married to another male. Her marriage 
was invalid and thus she could not bring a wrongful death cause of action as the surviving 
spouse. Littleton v. Prange, (Texas App. File No. 04-99-0010-CV decided October 27, 
1999).5 See also Texas Statute 192.011 (1989). 

9. Littleton v. Prange and the cases and law review articles cited therein discuss 
important legal, social, and philosophical questions. Some of the cited cases relate to hidden 
transgender marriages. In most of those cases the transgender spouse had sex reassignment 
surgery. 

10. In "Defining Male and Female; Intersexuality in the Collision Between Law 
and Biology", by Julie Greenberg, 41 Arizona Law Review 264, Greenberg appears to present 
an understandable and helpful presentation of the terminology commonly employed in 
transgender and intersex discussions, and a helpful discussion of sexual differentiation, the 
development of sexual identification in fetuses, and the variety of intersexed medical 
conditions. Id at pages 265 to 281. Greenberg then presents an extensive description of 
various syndromes and disorders related to sexual identity. Id at page 281 to 292. 
Interestingly, in her discussion of gender identity disorder she notes that "transsexualism is 
not necessarily related to sexual orientation" Id. at page 289. She also notes that even a post
op male to female transsexual may still prefer to have sex with another female. Id at 289 to 
290. · Similarly in "Sexual Dis-Orientation: Transgendered People and Same-Sex Marriage," 
by Mary Coombs, 8 U.C.1.A. Women's 1.J. 219 (Spring-Summer 1998), (which is not as 
objective as Greenberg's article) the author notes that people who are transgender vary on the 
dimension of sexual orientation. Id. at 241. 

11. Greenberg notes a number of areas of legal concern with respect to sex 
classification: 

(a) Marriage: Who a person can marry and whether marriage is 
legal. 

(b) Sex designation on official documents such as birth certificates, 
drivers' licenses and passports. 

(c) The obligation to serve in the military. 

~ The cases that have addressed related issues are well summarized in Littleton v. Prange, supra, and in 
Greenberg's article, which also reviews the state laws that permit or restrict the right to change sex on official 
documents. Absent statutory authority, there appears to be no right of a court to order an administrative agency 
to alter its official records. Indeed the :viinnesota Court of Appeals in possibly analogous circumstances has 
emphasized the limitations on the court to make such an order. See State v. T.M.B., 590 N.W.2d 809 (Minn. Ct. 
App. 1999; review denied) . 
5 The time to appeal that decision was extended to January 10,2000, and an appeal has been filed. 
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(d) The ability to participate in athletic competitions as a female or 
male. 

(d) Gender based claims for constitutional right to equal protection. 
( e) Liability under some criminal statutes. 
(t) Employment discrimination claims. 
(g) The right to be admitted into single sex institutions. 
(h) Whether a convicted defendant should be incarcerated at a male or 

female institution. Id at 269 to 270. 

There can also be issues of use of locker rooms, showers, bathrooms, voyeurism and safety. 

12. Greenb erg , s early discussion of sexual identity focuses on medical definitions 
and discussions. Whether Greenberg's presentation of the medical issues is comprehensive or 
accurate is not critical to the resolution of this case, because plaintiff s claim under 
M.S.363.03 subd. 1 (2) of the Minnesota Human Rights Act, based on sexual orientation, and 
in particular, in this case, gender identity, is a statutorily based claim created by the 
legislature. The legislature has not defined sex or sexual identity. Rather, the legislature has 
provided that the definition of sexual orientation includes "a self-image or identity not 
traditionally associated with one's biological maleness or femaleness." M.S. 363.01 subd.45. 
F or the purpose of this motion, -defendant does not contest that the definition of sexual . 
orientation was contemplated and was intended to apply to transgender persons.6 However 
the legislature has provided no guidance on how transgender persons are to be classified, 
where classification is necessary. Whether a person should use the male bathroom or the 
female bathroom is normally a decision in which employers do not need to become involved. 
However, in the case of plaintiff, a pre-op male to female transsexual, it's a legitimate 
concern both for the employer and the employees. 

13. Greenberg notes: 

"Transsexualism is not necessarily related to sexual orientation. 
Some transsexuals identify themselves as gays or lesbians while 
others identify themselves as heterosexuals. In other words, a 
male-to-female transsexual who has undergone surgery to acquire 
female genitalia may still prefer to have sex with another female, 
and a female-to-male transsexual may still prefer to have sex with 
another male." Greenberg at 289-90.7 

6 In "The New Human Rights Protection Based on Sexual Orientation: "A Promising Beginning" 62 Hennepin 
Lawyer 26 (May-June 1993) the authors note that the intent of the act was to extend its benefits to Gays, 
Lesbians and Bisexuals. No specific reference is made to transsexuals. 
7 Plaintiff claims that West Group (through Mr. Freeman) designated bathroom usage on what itJhe thought 
plaintiff's biological status to be. (Plaintiff memo pp. 13, 18; Plaintiff depo. pp. 250-2). Plaintiff claims it was 
none of the employer's business what was between her legs, and that the employer didn't know the status of her 
genitalia. That argument by plaintiff seems unrealistic and unfair to the employer and the coworkers. 
Employers understandably don't want to inquire into matters as personal and private as the status of a persons 
genitalia. As noted earlier, plaintiff has been less than fully forthcoming with respect to the status of her 
genitalia. The evidence appears to be that plaintiff identified (dressed) as a male for the first approximate 
twenty-two years of her life. However plaintiff claims that her genitalia do not appear as normal male genitalia. 
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14. In Anonymous v. Anonymous, 325 N.Y.S.2d 499 (Sup. ct. 1971) defendant 
was a pre-op transgender woman at the time of her marriage to the plaintiff. The court found 
that she was not a woman within the meaning of the marriage laws and annulled the marriage. 
At the time of the annulment proceedings she claimed that she had genitalia surgery, but did 
not make herself available for a medical examination. 

15. In the case of In re Declaratory Relief for Ladrach, 513 N.E.2d 828 (Ohio 
Probate Ct. 1987), a post-operative male to female transsexual could not obtain a marriage 
license to marry a male. Ohio had a statute permitting a person to change their name, but 
there was no statutory provision to change sex, nor to issue marriage licenses to post
operative transsexuals. Ladrach was correctly designated as a "boy" on the birth certificate. 
The opinion notes that only three states have statutes that allow the birth record of a 
transsexual to be changed following sex reassignment surgery (Arizona, Louisiana and 
Illinois). The opinion also notes that another twelve states have permitted a post-operative 
change of sex designation on birth records, however Ohio is not one of those. With respect to 
the birth certificate the court notes that a birth certificate is a historical record of the facts as 
they existed at the time of birth. See also K.V. Health Division, 560 P.2d 1070 (Or. 1977). 

16. Determinations of sex, particularly those related to an amendment of official 
documents, are frequently closely related to the right to marry. The Coombs article notes that 
the large majority oflaw review articles in this subject area are written by persons who desire 
to express passionate viewpoints which tend to arise more on the side of those who perceive 
themselves as being disadvantaged. However a majority of the courts and legislatures that 
have considered the issue have determined that a traditional heterosexual marriage is a special 
relationship that historically and functionally deserves special recognition. It hopefully 
would: 

a. Stabilize reproductive sexuality, 
b. Encourage the raising of children in two-parent homes, and 

That may be so. However, it seems there should be some reasonable duty of plaintiff, under all the 
circumstances, when she has a serious objection to an employer directive as to which bathroom she should use, 
to come forth and offer the information that's relevant to the employers' determination. Plaintiff hasn't done 
that. Plaintiff has essentially claimed that she is entitled to use the female bathroom because she identifies as a 
female. The problem is not that simple and ignores the realities of gender classification and in her case the 
possible complexities of such classification. The only respect in which plaintiff claims there was an act of 
discrimination was with respect to the designation of bathroom use. If plaintiff was not legally entitled to use the 
bathroom for which she contends, then plaintifFs alleged fact question (as to whether the employer's directive 
was based on sexual identity or sex) is not a genuine issue of material fact. That is, there is no injury, because 
plaintiff was not entitled to the use she claimed. Plaintiff has not met her prima facie burden to show that she 
was necessarily qualified to use the women's bathroom. The preponderance oflegal authority supports the 
employer's position that in a two sex classification system, plaintiff is legally and biologically still a male. At 
best, for plaintiff, entitlement to use the women's bathroom was optional and the employer had a 
nondiscriminatory reason (based on an assumption that proves to be -accurate), as a matter oflaw, to direct that 
plaintiff not use the women's bathroom. Plaintiff argues further, that if the employer inquires into biological 
status that inquiry is discriminatory. (PlaintifFs memo pp. 23-4). The bottom line of plaintiff's argument is that 
employers would simply have to trust employees to use the bathroom of their choice and would be helpless to 
protect employees from inappropriate use. 
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c. Encourage the raising of children in economically stable homes. 

Of course one doesn't have to look far to conclude that the expressed goals are often 
not the reality. What we don't know, however, is whether the reality would be more harsh if 
heterosexual marital status did not receive special recognition by law. That's primarily a 
legislative decision. 

17. Coombs states: 

"Pre-operative, post-operative, and non-surgical transsexuals 
as well as male and female cross-dressers and transvestites 
form a transgender community that is in the process of creating 
not just a third gender but the possibility of numerous genders 
and mUltiple social identities." 

at p. 240. The authors of both cited law review articles note the possibility that gender may 
not be as neatly categorized into just two categories of male and female, as has been 
traditionally done. And yet plaintiff demands that she be fit into that category system with 
respect to all implications of such categorization. The legislature has specifically noted that 
MTF tIansgender persons are not females for all purposes. M.S.363.021(4)_ . 

Even the law review authors point out that transgender people vary in the dimension 
of their sexual orientation. Transgenderism and homosexuality are not simply two faces of 
the same characteristic. They may find themselves at different stages of their psychological 
and physical transformations. Some remain heterosexual. Coombs at 241-4; Greenberg at 
289-90. 

18. Greenberg and others have noted a list of characteristics, which could be used 
to classify the sex of an individual, other than genitalia. However, none of those lists mention 
some of the criteria developed with respect to athletic competitions, and noted by the lower 
court in Brenden v. Independent School District 742,342 F.Supp. 1224, 1233 (U.S.D.C. 
Minn. 1972), where the court found: 

"There are, of course, substantial physiological differences between 
males and females. As testified to by defendants' expert witnesses, 
men are ~aller than women, stronger than women by reason of a 
greater muscle mass; have larger hearts than women and a deeper 
breathing capacity, enabling them to utilize oxygen more efficiently 
than women, run faster, based upon the construction of the pelvic area, 
which, when women reach puberty widens, causing the femur to bend 
outward, rendering the female incapable of running as efficiently as a 
male. These physiological differences may, on the average, prevent 
the great majority of women from competing on an equal level with the 
great majority of males. The differences may form a basis for defining 
class competition on the basis of sex, for the purpose of encouraging girls 
to compete in their own class and not in a class consisting of boys involved 
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in interscholastic athletic competition." (emphasis added) 

Id. at 1233. 

It seems inappropriate to make differing sexual classifications of the same person for different 
purposes. Could a person be a male for purposes of athletic competition (because of male 
genitalia and narrow pelvic structure) but a female for purposes of bathroom designation 
(because of gender identity)? Current genitalia status for the purpose of bathroom utilization 
appears, at a minimum to be an appropriate consideration.8 No one is claiming that sex
exclusive bathrooms are an improper classification. Indeed, M.S. 363.02 subd. 4 expressly 
exempts the public accommodation provisions of363.03 Subd. 3 from applying to such 
facilities as bathrooms, locker rooms and other similar places. See M.S. 363.02 subd 4. 

19. Plaintiff in the instant case contends that she is not only of the female sex 
(legally) but that she also gender identifies as a female. Thus whether or not she is legally a 
female she would still be entitled to the gender identity protections under the Minnesota 
Human Rights Act. However, that does not necessarily include the right to use the women's 
bathrooms. Rather it includes the right not to be discriminated against on the basis of gender 

. identity. 

20. In 1993 when the legislature added language to M.S. chapter 363 to prohibit 
discrimination based on sexual orientation, they also added M.S. 363.021 which includes, 
amongst other provisions, that no provisions of this chapter shall "authorize the recognition of 
or the right of marriage between persons of the same sex." M.S. 363.021 (4). Thus the 
legislature made clear that gender {dentity does not equate with sex for all purposes. 

21. In 1996 Congress passed public law 104-199 known as the "Defense of 
Marriage Act" (commonly referred to as "DOMA"). This act now codified at 28 V.S.C. 
Section 1738C provides that no state shall be required to give effect to any public act, record 
or judicial proceeding of another state recognizing a relationship between persons of the same 
sex that is treated as a marriage under the laws of the other state or of a right or claim arising 
from such relationship. The act provides that marriage "means only a legal union between 
one man and one woman as husband and wife and the word spouse refers only to a person of 
the opposite sex who is a husband or wife." 

22. The problem here is that the plaintiffs gender identity and biological identity 
are not consistent. The employer reached a common sense solution based on its reasonable 
understanding of that inconsistency. "Traditional notions of sex refer to biological or 
anatomical facts and are based upon the presumption that only two sexes, male and female, 
exist." Id. at 320; citing Dobre v. Amtrak, 850 F.Supp. 284 (E.D.Pa. 1993); and Holloway, 
566 F.2d at 662. Based on that classification and apparent considerations of practicality and 
financial considerations it is traditional and accepted practice to provide separate bathrooms 

8 However, many courts have found birth classification to be conclusive. In addition to the sexual identity cases, 
see Brenden, 477 F. 2d 1292, 1297 (8th Cir. 1973), where the Court, citing Sailor Inn v. Kirby, 485P 2d 529 (CA 
1971), quoted the following oft-cited language: "Sex, like race and lineage, is an immutable trait, a status into 
which the class members are locked by the accident of birth." At page 540. 
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for males and females, recognizing commonly accepted standards of modesty and social 
practice. There is no legal requirement and there doesn't appear to be any authority that 
further subdivisions of bathrooms should be made based upon gender identity within sexual 
classifications. Rather than direct plaintiff to use the men's bathroom, which plaintiff would 
likely find offensive, (and which she understandably never suggested) the employer reached a 
common sense practical solution. 

23. It is indeed unfortunate that plaintiff, who is attempting to make a difficult 
lifestyle adjustment and appears in good faith to be attempting to be accepted in her female 
identity, cannot be completely accepted in every facet of that identity. However, employers 
need a workable, practicable, and legal standard by which to guide their conduct. Greenherg 
states that "transgendered individuals do not fit conveniently into binary systems: they cannot 
easily be categorized as either males or females." Id. at 325. Requiring employers to attempt 
to determine the good faith of a person's gender identity does not appear to be a practical or 
workable standard. Greenberg states "how sexual identity is established is as yet unclear." 
Id. at 326. Biological identity is generally accepted by a majority of courts and bears a 
rational relationship to bathroom use. The burden should likely be on the employee to correct 
any misapprehension of biological identity, if it exists. 

24. A review of the case law, and legal discussions in the above-cited law review 
articles (and there are many others), is sufficient to highlight the important and controversial 
issues that have arisen related to the rights of transsexual persons. However it is unnecessary 
to resolve all of those issues, or even to address all of those issues, to resolve this case. This 
case relates merely to bathroom designation for a pre-op iransgender person. 

25. Thus the bottom line issue in this case appears to be whether a pre-op male to 
female transsexual person is legally entitled to be treated as a female for the purpose of 
bathroom use. 9 There is nothing in the statute that requires it. There is no cited case that 
requires it. It appears the employer made a reasonable determination under all the relevant 
circumstances. Plaintiffhas not met the burden of proving a prima facie case, thus plaintiffs 
claim should be dismissed. There is no genuine issue of material fact to support a claim of -
discrimination in bathroom use. 

There was no Adverse Employment Action 

26. Plaintiff alleges that because she was directed not to use the bathroom of her 
choice, that constitutes an adverse employment action. Of course, if she wasn't entitled 
(qualified) to use that bathroom that claim must fail. Employer's designation ofbathrooms to 
accommodate a pre-op transsexual, does not reasonably rise to the level of adverse 
employment action. It is not sufficiently severe to affect the essential conditions or benefits 
of employment. Meritor v. Vinson, 477 U.S. 57, 106 S.Ct. 2399 (1986), Dinyer v. Univ. of 
Minnesota, unpublished Minn. Ct. App. C7-98-1648 (March __ , 1999). Plaintiffwas not 
denied a job. She was not denied advancement in her employment. Instead she was directed 

9 In M.T. v. J.T., 355 A.2d 204 (N.J. Sup. et. 1976), a post-op MTF transsexual became a member of the female 
sex for marital purposes. Plaintiffs claim would be stronger if she was post-op and advised the employer 
accordingly. 
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not to use the women's bathroom because in a significant criteria she did not fit the definition 
ofa female. 

27. There are some significant serious issues that legislatures and courts will be 
called upon to address with respect to the rights of transsexual persons. However the factual 
basis of plaintiff s claim in this case, does not seem to rise to the level of adversity sufficient 
to justify a charge of discrimination. In significant ways she is functionally different than 
females with respect to the most common objective criteria related to bathroom use. West 
Group was prepared to accommodate her lengthier absences from her workstation so that she 
could use a bathroom that did not compromise her pre-op MTF status. Plaintiff claims that 
the bathroom was much farther away and that was somehow a significant factor of 
discrimination. However plaintiff admits she would have brought the case even if the 
bathrooms were at the same distance. There is a significant fact dispute as to whether the 
unisex or single use bathroom was as far from the workstation as plaintiff claims . . Since the 
undersigned is to be the fact finder in the case, a site visit was possibly in order. However it 
is unnecessary to make that fact finding at this stage of the case and it should not affect the 
resolution in any event, since plaintiff is seeking to be recognized as a female for the purpose 
of bathroom use regardless of where the bathroom is located. There apparently is no authority 

. ,that provides that bathrooms must be at the same distance from everybody's workstation, nor 
. does-it seem reasonable that should be required. It's easy to envision a whole host of possible 
lawsuits if employers were required to provide facilities for all employees that were . 
equidistant from their respective work stations. Plaintiff essentially admits that privacy and 
cleanliness in the bathroom are what's important. (plaintiffs depo. pp. 221-222). There's no . 
contention that these were lacking in the designated unisex bathroom. 

28. Plaintiff has failed to prove that an adverse employment action was taken 
against her as a pre-op transsexual. 

29. Plaintiff argues that the distance to the bathroom is an important consideration. 
That was addressed in part earlier in this memorandum. By way of analogy, however, we 
might look to the Americans with Disabilities Act (ADA). 42 U.S.CA. 12101 et seq. Under 
the ADA, the prohibited discrimination explicitly includes failing to make a reasonable 
accommodation for a disabled employee. 42 U.S.C.A. 12112 (5)(A). A reasonable 
accommodation is defined as "making existing facilities used by employees readily accessible 
to and usable by individuals with disabilities ... " 42 U.S.C.A. 12111 (9)(A). 

West Group's bathroom directive would probably be deemed to comply with the 
MHRA if it included the reasonable accommodation language of the ADA. The act of 
providing a unisex bathroom facility for plaintiff would be a reasonable accommodation of 
her pre-op gender re-identification. The distance that plaintiff alleges she had to walk to use 
the unisex toilet would not transform the accommodation into an unreasonable one. With a 
physically disabled employee, a reasonable accommodation of their bathroom use might be to 
place that employee's work station as close to a handicapped-accessible bathroom as possible. 
In the case before the court distance is less of an issue than is privacy and commonly accepted 
notions of modesty. 
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Plaintiff has failed to present evidence that the employer caused or facilitated a hostile 
work environment. 10 

30. Plaintiffs hostile work environment claim is essentially indistinguishable from 
her :MHRA discrimination claim. It should be dismissed for the same reasons. The alleged 
perceived "stares" and "glares" of co-workers as she walked among them, (Plaintiff's memo 
pp. 8, 26) do not rise to the level of a hostile work environment claim against the employer. 
Plaintiff alleges these glares came from people not in her department. (plaintiffs depo. pp. 
171-3). She didn't report it to her supervisor. (p. 175). To be actionable against an 
employer, harassment must be known to the employer and the employer permitted it to 
continue. Continental Can v. State, 297 N.W.2d 241,247 (Minn. 1980). See also Hall v. Gus 
Construction, 842 F.2d 1010, 1016 (8 th Cir. 1988). Thus even if alleged stares and glares 
constituted harassment, there is no evidence it was communicated to the employer. Plaintiff 
cites no case that is factually comparable to her glares and stares allegation. Nor does she cite 
any case that is factually close to hers. 

31. -The Minnesota Supreme Court has recognized that principles developed in 
Title VII cases are instructive in M.HRA cases. Continental, 297 N.W.2d at 246. In Breeding 

... v. ArthurJ. Gallagher and Company, 164 F.3d 1151, 1158-9 (8 th Cir. 1999) the court 
summarized the standard required to show a hostile or abusive working environment. 

Harassment based on an individual's sex, in violation of Title VII, 
or age, in violation of the ADEA, is actionable when that harassment 
is "so 'severe or pervasive' as to 'alter the coriditions of the victim's 
employment and create an abusive working environment.'" Faragher, 
524 D.S. at ----, 118 S.Ct. at 2283 (quoting Meritor Sav. Bank, FSB v. 
Vinson, 477 D.S. 57,67, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986)) 
(other internal quotations omitted); see also Oncale, 523 U.S. 75, 
118 S.Ct. at 1001 (quoting Harris v. Forklift Sys., Inc., 510 D.S. 17, 
21, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993)). To be a5=tionable, 
harassment must be both objectively and subjectively offensive, 
such that a reasonable person would consider it to be hostile or 
abusive, and courts make this determination "by looking at all the 
circumstances, including the frequency of the discriminatory conduct; 
its severity; whether it is physically threatening or humiliating, or a 
mere offensive utterance; and whether it unreasonably interferes 
with an employee's work performance." Faragher, 524 D.S. at ----, 
118 S.Ct. at 2283 (internal quotations omitted). "[S]imple teasing ... 
offhand comments, and isolated incidents (unless extremely serious) 
will not amount to discriminatory changes in the terms and conditions 

10 Plaintiff's complaint identifies only one count entitled "Discrimination on the basis of sexual orientation and 
perceived sexual orientation." Nonetheless plaintiff claims that she has also adequately plead hostile 
environment discrimination. Notice pleadings are to be liberally construed. Complaint paragraph 37 adequately 
identifies hostile workplace environment as a basis for plaintiff's claim, though it is vague as to the basis for that 
allegation. Whether it is based on bathroom designation or on glares or stares, it fails for the reasons hereafter 
described. 
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Id. 

of employment." Id. (internal quotations omitted). "[S]poradic use of 
abusive language, gender-related jokes, and occasional teasing" are 
"the ordinary tribulations of the workplace," and as such, they do not 
amount to actiqnable harassment. Id. at 2284, 118 S.Ct. 2275 (internal 
quotations omitted). 

32. To meet the Meritor (supra) standard of hostile environment requires proof of 
an objectively hostile environment. Harris v. Forklift Systems, 114 S.Ct. 367 (1993). 
Plaintiff s gender identity concerns are genuine and significant but the large majority of court . 
decisions would place her in the male category. Thus the employer's directive was reasonable 
and should not create an objectively hostile environment. 

33. A hostile environment claim requires proof that the workplace is permeated 
with discriminatory conduct that is sufficiently severe or pervasive to create a discriminatory, 
hostile or abusive work environment. Thompson v. Campbell, 845 F.Supp. 665, 673 
(D.Minn. 1994). 

34. The employer's direction to use the unisex or single-use bathrooms cannot 
support a hostile workplace claim where that direction was reasonable and legal. The 
employer's directive does not rise to the level of harassment. It did not affect concrete · 
employment benefits and it did not create a hostile or offensive working environment as those 
are commonly understood. See Meritor v. Vinson, 106 S.Ct. 2399, 2403 (1986). 

BY THE COURT: 

Dated: I/I'f /2-0D O --
Thomas W. Wexler 

Judge of District Court 
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