
STATE OF MINNESOTA 

COUNTY OF HENNEPIN 

Julienne Goins, 

Plaintiff, 

v. 

DISTRICT COURT 

FOURTH JUDICIAL DISTRICT 

Case TyPe: Employment 

File No. 98-18222 

MEMORANDUM OF LAW 
IN SUPPORT OF MOTION _ 
TO COMPEL 

West Group, a Minnesota Corporation, 

Defendant. 

CERTIFICATION 

The undersigned hereby certifies that she has attempted to resolve the issues in this motion 

with Plaintiff s counsel pursuant to Minnesota Rule of Civil Procedure 37.01 prior to bringing this 

motion and that the parties were unable to reach an agreement.} 

INTRODUCTION 

Plaintiff Julienne Goins is a transgender (male to female)2 who has commenced this action 

under the Minnesota Human Rights Act against her former employer, West Group ("West"). Goins 

alleges a claim of discrimination based on sexual onentation based solely on West's conduct in 

directing Goins to use a unisex restroom at West rather than the women's restrooms. At her 

deposition, Goins' counsel instructed Goins not to answer the question of whether she was a 

IThe parties initially contacted the Court's chambers during the Plaintiffs deposition to 
schedule an informal discovery conference with the Court. The Court's law clerk instructed the 
parties not to submit -Cl -letter to the Court, as required in the Scheduling Order, but directed 
Defendant instead to make a motion to compel and to schedule a hearing with the Court. Affidavit 
of Susan E. Ellingstad" ("Ellingstad NI") ~ 3. 

2J3ecause Goins- has requested to be addressed as a female and has alleged that she -legally 
changed her name to a female name, West will refer to Goins as a female and use feminine pronouns 
during the course of this action. ~ Complaint ~ 6. 
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biological male or female. Because one of West's defenses in this case turns on that fact, West asks 

the Court to compel the answers to questions regarding Goins' biological status. 

Additionally, although placing her mental condition at issue in this case, Goins has refused 

to produce any medical records or to submit to an independent medical examination ("!ME"). West 

therefore requests the Court to compel the production of these records and to order an !ME pursuant 

to Minnesota Rule of Civil Procedure 35. 

BACKGROUND 

Goins has testified that she is a transgender or a "transidentified" individual~ although born 

a biological male, Goins considers herself psychologically a female and has dressed and identified 

as a female since 1995. Deposition of Julienne Goins ("Goins Depo."), attached as Exhibit 1 to 

Ellingstad Aff at 28-29,50-52. Goins was employed by West between May 1997 and January 1998. 

In October, 1997, Goins transferred from West's Rochester, New York office to its Eagan, 

Minnesota location. See Complaint ~ 5. 

Before the transfer, Goins visited West's Eagan facility. Following that visit, some female 

employees expressed their concern to West about which restroom Goins would use and stated that 

they were uncomfortable sharing a restroom with a male. See Answer ~~ 6-8. In an effort to address 

the concerns of the female employees, while at the same time considering the interests of Goins, 

West determined that a reasonable solution was for Goins to use the unisex restrooms at West rather 

than the women's restrooms. Answer ~~ 13 -15. Lewis Freeman, Manager of Employee Services at 

West, met with Goins after she began work and informed her of West's decision. Complaint ~ 12. 

Goins became angry and refused to follow West's directive. For several weeks following 

that meeting, Goins continued to use the women's restroom closest to her cubicle rather than the 

unisex restroom. Compl.rint ~ 23 . When West received complaints that Goins was still using the 
-." -

women's restroom, Mr,- Fr~man again instructed Goins to use the 'unisex restroom. GoiDs was 
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determined, however, not to comply with Mr. Freeman's request. In "an act of defiance" and 

martyrdom, Goins claims that she stopped eating and drinking so as to avoid the need to use the 

bathroom facilities at work. Goins' Depo. at 166:25. When she absolutely ·had to use the restroom, 

however, Goins still used the women's restroom nearest to her cubicle rather than the designated 

unisex restroom. Id.. at 167. Goins subsequently resigned her employment in January 1998. She 

later sued, claiming that West discriminated against her on the basis of sexual orientation and 

perceived sexual orientation in violation of the· Minnesota Human Rights Act ("MBRA") by 

restricting her access to the women's restroom. 

On April 20, 1999, West's counsel took Goins' deposition in this case. During the 

deposition, Goins refused to answer the following question: 

. Q: Ms. Goins, at the present time, are you a biological male or female? 

Goins Depo. at 117: 14-15. Goins' counsel instructed Goins not to answer that question on the 

grounds that Goins' biological status is irrelevant and that the question was invasive and harassing. 

Id.. at 116. Goins' counsel similarly instructed Goins not to answer the question of whether Goins 

has undergone a sex change operation. See Id. at 120-21. 

In addition to refusing to answer questions at her deposition, Goins has refused to provide 

any medical records or submit to an independent medical examination, despite that Goins has placed 

her mental condition in controversy by seeking to recover emotional distress damages in this case . 

. In her deposition, Goins specifically testified that she ha~ suffered emotional distress due to the 

allegedly discriminatory treatment at West. She also ~.estified that she has discussed the events at 

West with both her nurse practitioner and a counselor at the University of Minnesota Human 

Sexuality Depanme.nt. Goins Depo. at 181-82.· Additionally, Goins testified toa long history of 

emotional problems and psychiatric treatment. Goins Depo. at 165-79. West believes that this 
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history is relevant to any current emotional distress that Goins seeks to attribute to West in this 

lawsuit. -

ANALYSIS 

L Goins' Biological Status is Directly Relevant to West's Defense 

One of West's defenses to Goins' claim, which West intends to argue ori a motion for 

summary judgment, is that it did not discriminate against Goins on the basis of Goins' sexual 

orientation or her identity as a transgender. _ Rather, West's decision to limit Goins' access to the 

women's restrooms was based on Goins' biological sex -- which West believes is male. 

Significantly, the segregation of public restrooms based on sex is permitted both under the 

MHRA and under Title VII. In general, the MHRA prohibits discrimination based on sex and sexual 

orientation in public accommodations: 

It is an unfair discriminatory practice (1) to deny any person the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, and 
accommodations of a place of public accommodation because of race, color, creed, 
religion, disability, national origin, sexual orientation, or sex . .. 

Minn. Stat. § 363.03 Subd. 3. The statute makes a specific exception, however, for discrimination 

in the use of restrooms where the discrimination is based on sex: "[t]he provisions of section 

3 63.03, subdivision 3, relating to se~ shall not apply to such facilities as restrooms, locker rooms, 

and other similar places." Id. § 363.02 Subd. 4 (emphasis added). Similarly, Title VII does not 

include sex (or sexual orientation) in its prohibition against discrimination in places of public 

accommodation: 

All persons shall be entitled to the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, and accommodations of any place of public 
accommodation, as defined in this section, without discrimination or segregati6n on 
the ground of race, color, religion, or national origin. 

42 U.S-.C. § 2000a(a). 
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If the MHRA does not prohibit discrimination in the use of public restrooms based on sex 

- and in fact specifically exempts such conducl trom its reach, it follows that the statute does not 

prohibit as a discriminatory employment practice the very same conduct by an employer. In light 

of this specific exemption under the MHRA for discrimination "relating to sex," Goins' sex is 

clearly relevant to this case. By definition, "sex" refers to a person's biological maleness or 

femaleness: "either the male or female division of a species, especially as differentiated with 

reference to the reproductive functions." The Random House College Dictiorulry (revised ed. 1980). 

-

West will argue that its decision to restrict Goins' access to the women's restrooms was based on 

its belief that Goins was a biological male. Indeed, witnesses will testify that Goins openly stated 

that she was "pre-op," meaning that Goins had not had a sex-change operation. ~ Answer 1I 6. 

Because one of West's defenses turns on this distinction, Goins' sex is directly relevant and she must 

be ordered to answer questions as to her biological status. 

As a threshold matter, Goins' counsel's instruction to her client not to answer questions 

based on relevance grounds violates Minnesota Rule of Civil Procedure 30.04, which provides: "A 

party may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce 

a limitation on evidence directed by the court, or to present a motion under paragraph (c)." 

Significantly, moreover, Goins' attorney herself admitted that she knew precisely how information 

relating to Goins' biological status was relevant to this case: 

"Well, and I und-erstand how this information may go to your defense and how you 
would like to be able to use it in your defense." -

Goins Depo. at 118: 1-4. Instructing Goins not to answer West's questions on the-grounds that they 

were irrelevant., therefore,-was not only improper, -but also disingenuous. Indeed, counsel's conduct 

in obstructing the deposition on such spurious grounds warrants an order awarding fees and costs 

to West for ha~g to bring this motion. 
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The Rules of Civil Procedure state that if the Court grants the moving party's motion to 

compel, the court shall-

require the party or deponent whose conduct necessitated the motion or the party or 
attorney advising such conduct or both of them to pay to the moving party the 
reasonable expenses incurred in making the motion, including attorney fees, unless 
the court finds ... that the opposing party's nondisclosure, response, or objection 
was substantially justified. 

Minn. R. Civ. P. 37.01(d)(I). _ If the Court rules in West's favor, therefore, West requests that the 

Court award expenses pursuant to Rule 37.01(dXI), as Goins' counsel's position was not only "not 

substantially justified," but also violated the Rules of Civil Procedure. 

II. Goins Has Placed Her Mental Condition At Issue Under Rule 35. 

Minnesota Rule of Civil Procedure 35 provides that where the mental condition of a party 

is placed in controversy, the court may order the party to submit toa mental examination by a 

suitably licensed examiner upon a showing of good cause by the moving party. Minn. R. Civ. P. 

35.01. Rule 35 further provides that by placing her mental condition in controversy, the plaintiff 

waives the medical privilege of every person who has examined or will examine that person with 

respect to that condition and, further, that the plaintiff must provide written authority for the other 

party to obtain medical records with respect to that condition. See Minn. R. Civ. P. 35.03 and 35.04. 

Rule ~5 is viewed by the courts as "a forthright attempt to provide a 'level playing field' between 

the parties in their respective efforts to appraise the Plaintiff's psychological state." Tomlin v. 

Holecek, 150 F.R.D. 628 (D. Minn. 1993) (citations omitted). The-Court has broad discretion in 

-

deterrni.ning whether to order an adverse psychological examination under Rule 35. Kresko v. Rulli, 

432 N .W.2d 764, 770 (Minn. Ct. App. 1988). 

In the Complaint, Goins claims that "As a direct result of defendant's actions and inaction's 

[sic] Plaintiff has suffered and/or continues to suffer, without limitation, emotional distress, 
'--

humiliation, embarrassment, compensation loss, 1955 of benefits and loss of career advancement 
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opportunities." Complaint' 34. Goins further claims that as a result of West's alleged 

discrimination, Goins suffered "emotional pain and stress" and "physical pain and discomfort." Id.. 

, 38. At her deposition, moreover, Goins testified at length about the emotional distress and 

accompanying symptoms that she ascribes to the treatment she received at West. ~ Goins' Depo. 

at 165-79. By alleging psychological injury attributable to West, Goins has placed her mental 

condition into controversy in this lawsuit. ~ Kresko, 432 N.W.2d at 770 (plaintiff's psychological 

status was at issue because of the psychological damage she allegedly suffered due to the 

defendant's conduct). ~ ~ Tomlin, 150 F.RD. at 630 (a plaintiff who asserts a mental injury 

places that mental injury "clearly in controversy and provides the defendant with good cause for an 

examination to determine the existence and extent of such asserted injury"). 

Significantly, Goins testified that she has discussed with at least two different therapists or 

medical providers the discrimination she believes she suffered at West. ~ Goins' Depo. at 181-82. 

~ Goins said she reviewed with her nurse practitioner "pretty much everything up through the present" 

and that she told a counsel or at the Department of Human Sexuality at the University of Minnesota 

about the events that occurred at West. Id. at 187. These records are thus directly relevant to Goins' 

claim that she suffered emotional distress due to conduct by West. West should be entitled to see 

how Goins described her treatment at West in relation to other events in her history that might 

account for the emotional distress she claims to suffer now. 

Additionally, Goins testified that she has received psychiatric treatment since approximately 

nine years of age. Goins testified to a number of significant issues in her past,. including verbal, 
. . 

emotional and physical. abuse by her mother, and issues surrounding her sexual identity and . 

transition, that might be responsible for or atJeast have contributed to her current psychological 

condition. See Goins Depo. at 184: 1-2. Moreover, Goins testified that some of these issues 
'" 
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previously caused her to suffer many of the same symptoms that she now alleges in her Comptaint. 

~ Goins Depo. at 179-80. 

Because-Goins seeks to hold West solely accountable for her alleged emotional distress 

damages, West is entitled to explore the possibility of alternative sources of Goins' s emotional 

distress and to review the medical records in which Goins' specifically discusses her treatment by 

West. Moreover, b~ause Goins' claimed emotional distress relates directly to her belief that she 

was treated unfairly based on her transgender status, a psychological examination relating to Goins' 

sexual identity and transition is particularly warranted. West should have a "level playing field" in 

its effort to defend against Goins' claim of emotional distress. ~ Tomlin. 150 F.RD. at 632. 

Because good cause exists under Rule 35, West asks the Court to compel Goins to complete 

the medical release forms served pursuant to Rule 35.04 and to submit to a Rule 35.01 psychological 

examination. 

CONCLUSION 

For all of the foregoing reasons, West requests that the Court compel Goins to answer 

questions regarding Goins' biological status that are relevant to one of West's defenses in this case. 

West additionally asks that the Court compel Goins to provide medical authorizations and to submit 

to an independent medical examination pursuant to Minnesota Rule of Civil Procedure 35. 

Dated: May 13, 1999 
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LOCKRIDGE -GRINDAL 
N~UEN & HOLSTEIN, P.L.L.P. 

BY_~fJ!~7J 
Susan E. Ellingstad, #243346 

100 Washington Avenue South, Suite 2200 
Minneapolis, MN 55401 
Telephone: (612) 339-6900 
A TIORNEYS FOR DEFENDANT 
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