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Amici curiae respectfully submit this brief to urge this Court to affirm the ruling 

of the Minnesota Court of Appeals in favor of the Respondent, Julienne Goins. 

Introduction 

OutFront Minnesota, a Minneapolis-based non-profit organization, is the state's 

leading advocacy agency for gay, lesbian, bisexual, and transgender (GLBT) residents of 

Minnesota. OutFront Minnesota offers legal referrals and resources to GLBT individuals 

who face legal problems or who have questions about their legal rights. Employment

related inquiries represent the largest single category of such requests. 

The Minnesota Lavender Bar Association (MLBA) is a recognized association of 

gay, lesbian, bisexual, transgender, and intersex (GLBTI) attorneys, law students, and 

other legal professionals, which promotes the interests of its members through visibility 

and education within the legal profession generally. MLBA attorneys frequently speak 

on legal issues of particular concern to GLBTI individuals, including employment and 

transgender-related topics, at Continuing Legal Education or community presentations. 

_ ILBA and OutFront Minnesota frequently work cooperatively in addressing legal issues 

-acing their overlapping constituencies. 

Both OutFront Minnesota and MLBA are routinely contacted by individuals and 

. -titutions to offer information and input on various topics of particular relevance to 

ansgender Minnesotans. For example, both have been approached recently to 

articipate in drafting model rules for dealing with transgender individuals in state 

• nsons, and for processing applications by transgender individuals seeking new or 

e'-ised state documents. Both have been contacted by such agencies as the Minnesota 
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Department of Human Rights and the Minnesota Institute for Legal Education for 

presentations on transgender-related issues, including employment issues. 

Contrary to the repeated assertions of Petitioner West Group (hereinafter, 

"West"), this case is not about classifying restrooms - it is about classifying people. 

West is correct in pointing out that the Minnesota Human Rights Act permits sex-

segregated restrooms. Despite statutory ambiguity on this point, nothing in the Court of 

Appeals' decision affects that in any way. The "men's room" and the "women's room" 

will continue to be familiar features of the workplace for the foreseeable future. The 

question, then, is who decides which of the two restrooms an employee will use, and on 

the basis of which facts? West takes the position that it is the employer who will decide, 

on the basis of the employee's presumed anatomy. The Minnesota Human Rights Act, 

however, directs that the decision be the employee's, based on their "self-image or 

identity." Moreover, West's position, far from resolving a supposed internal 

contradiction in this Act, in fact creates palpable conflict which has the potential to have 

widespread effects far beyond the area of employment. Because the Minnesota Court of 

Appeals correctly interpreted the Act's language, amici curiae respectfully urge this 

Court to affirm that ruling. 

I. THE LEGISLATIVE HISTORY AND PLAIN LANGUAGE OF THE 
MINNESOTA HUMAN RIGHTS ACT DEMONSTRATE AN INTENT TO 
PROTECT TRANSGENDER MINNESOTANS REGARDLESS OF 
ANATOMY. 

"Milmesota possesses a long tradition of affording persons on the periphery of 

society a greater measure of government protection and support than may be available 

elsewhere." Women of the State of Minnesota by Doe v. Gomez, 542 N.W.2d 17,30 

inn. 1995). Part of this tradition includes the passage of the Minnesota Human Rights 
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Act, "enacted to remedy past discrimination against groups ... the legislature [having] 

before it evidence of discrimination against [those] groups." In the Matter of Ultra flex 

Enterprises, 497 N.W.2d at 645. That Act contains a comprehensive definition of 

"sexual orientation:" 

"Sexual orientation" means having or being perceived as having an emotional, 
physical, or sexual attachment to another person without regard to the sex of that 
person or having or being perceived as having such an orientation or attachment, 
or having or being perceived as having a self-image or identity not traditionally 
associated with one's biological maleness or femaleness. "Sexual orientation" 
does not include a physical or sexual attachment to children by an adult. 

Minn. Stat. § 363.01, Subd. 45 (emphasis added). This definition has consistently been 

understood to include heterosexual as well as gay, lesbian, bisexual, and transgender 

GLBT) citizens. See, e.g., "The Governor's Task Force on Gay and Lesbian 

_linnesotans" (August 1995) (consistently including bisexual and transgender concerns 

'ithin its and the Human Rights Act's scope). 

A. Minneapolis moves to protect transgender persons. 

This definition of "sexual orientation," considerably broader than the then-

reyailing understanding of the term to encompass heterosexuals, bisexuals, and 

- mosexuals, has its roots in the Minneapolis Civil Rights Ordinance. In 1974, the 

eapolis City Council amended this ordinance to include the phrase "sexual 

-eference," which is still in use, though that specific phrase has generally been discarded 

'er the years in favor of other terms. 1 Paisley Currah and Shannon Minter, 

-ransgender Equality," at 19 (2000). "Affectional preference" as originally defined 

y",: ected the traditional understanding, protecting heterosexuals, bisexuals, and 

mosexuals. At the time, the Minneapolis City Attorney's office provided an opinion to 
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local transgender activists that the ordinance, as written, did not protect "transsexuals and 

transvestites.,,2 "Midwest TS's and TV's Fight for Civil Rights," Drag, Vol. 6, No. 23 at 

29 (1976). The following year, the City Council amended the definition of "affectional 

preference" to include the "self-image or identity" language in order to include 

transgender Minneapolis residents within the ordinance's sweep. See, e.g., "Transsexuals 

included," Minneapolis Tribune, Jan. 14, 1976 at 8A (comment by editor that "The new 

language protects transsexuals .. . and transvestites (those who wear clothing appropriate 

to the opposite sex).") 

Critical to an understanding of what Minneapolis accomplished is careful analysis 

of the terms it used to effect the inclusion oftransgender residents. Minneapolis did not 

condition the protection of its Civil Rights Ordinance on a person's having changed their 

anatomy. There is nothing in the language ofthe ordinance which requires that a "self-

image or identity" be based on anatomy, as opposed to how a person views him- or 

herself, and presents him- or herself to the world - in fact, that is precisely what an image 

:s about. Webster's Ninth New Collegiate Dictionary (1991) defines "identity" to include 

"che relation established by psychological identification" (emphasis added). Indeed, if 

_ finneapolis' intent was to include "transvestites" in the ordinance, a requirement that a 

• erson, to be protected, have anatomical surgery would have in fact excluded this group, 

-ince transvestism relates solely to the wearing of certain clothing, not to anatomical 

orrection. Thus, a requirement of anatomical surgery was not and is not a part of the 

"Sexual preference" was later altered to "affectional preference," which has also generally not been 
!:' llowed. 
: _ "transvestite" is a person who dresses in the clothing traditionally associated with the other gender; 

:msvestites do not generally pursue anatomical surgery to change their physical make-up. 
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Minneapolis ordinance which served as the model for the "sexuai orientation" language 

in the Minnesota Human Rights Act. 

Additionally, it is critical to note that Minneapolis established that the reference 

point for inclusion in this part of its ordinance would be that a person "hav[eJ a self

image or identity" (emphasis added) not traditionally associated with one's biological 

maleness or femaleness. The use of the term "self-image" demonstrates that it is the 

individual, not the "institution" (i.e., employer, educator, provider of a public 

accommodation, etc.), who defines this image him- or herself. Similarly, the verb 

"having" also clearly refers to the identity the individual has, not the perception the 

'institution " has a/that individual. Minneapolis sought to protect the right of individuals 

: define - on their own terms - and project their own gender image or identity, without 

:~ar of discrimination in employment or other areas. Indeed, this right is inherent in the 

-undamental concept of the transgender movement, whose members often find 

- emselves struggling against the gender identities imposed on them by others at birth 

or occasionally, later) . It would make no sense for a movement to claim the power to 

"':~fine members ' gender for themselves, only to see that power transferred by city 

dinance from the doctors who delivered them to the employers who would hire or fire 

.' ern or to the landlords who would rent to or evict them. An interpretation of the law 

:-equiring that one correct one's anatomy before its provisions would apply would render 

. e protections meaningless, since transgender persons, in order to have surgery, must 

. 'e fully in the post-surgical gender role for periods of two to five years preceding 

gery - the time when they would likely be most vulnerable to discrimination. The 

nly way to understand this aspect of the Minneapolis ordinance, from which the 
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comparable language of the Minnesota Human Rights Act is drawn, is to understand that 

- it recognizes that the power to define one's gender identity rests with the individual, not 

with the employers, landlords, or others with whom the individual comes into contact, 

and that this definition may be based on considerations other than anatomy. 

B. Minneapolis' inclusive language incorporated into Minnesota law. 

The 1975 Minneapo1is "transgender amendment" was not the only time such 

language was considered by a Minnesota governmental body. Legislation was proposed 

the same year at the State Capitol which would have incorporated the original 

Minneapo1is "affectiona1 preference" language - i.e., limited to heterosexual, bisexual, 

and homosexual identities - into the Minnesota Human Rights Act. See 1975 Minn. H.F. 

536. Then-Representative Arne Carlson (R-Edina) proposed to amend the bill to include 

the "self-image or identity" language, and thus extend State anti-discrimination 

protections to transgender Minnesotans as well. The offered definition of 

"transsexualism" in the amendment is crucial: "'Transsexualism' means having or 

projecting a self-image not associated with one's biological maleness or femaleness." 

1975 Minnesota Journal of the House at 2460. The broad implications of this language 

were not lost on Carlson's colleagues: the bill's sponsor, while "alleg[ing] sympathy 

with transsexuals ... urged his colleagues to defeat the amendment because it would 

apply to transvestites." "Midwest TS's and TV's Fight for Civil Rights," Drag, Vol. 6, 

No. 23 at 25,26 (1976) (emphasis added). Though the Carlson amendment failed, it is 

apparent on its face that the proposed language was that upon which the Minneapo1is 

ordinance was modeled. As modified, that ordinance became the precursor to the present 

Human Rights Act language. The 1975 bill as a whole failed, and subsequent attempts to 
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pursue similar changes to the Act during the 1970s and 1980s were unsuccessful. 

However, after 1980, the Carlson amendment was routinely included in the proposed 

bills. See, e.g., 1981 Minn. H.F. 832, § 2; 1983 Minn. H.F. 109 § 2. 

In 1993, yet another effort - this time succes~ful - was made to incorporate into 

the Minnesota Human Rights Act language based on the Minneapolis ordinance. The bill 

was introduced by Representative Karen Clark, who noted that the definition of sexual 

orientation was modeled after that used in the Minneapolis and (later repealed) St. Paul 

ordinances. Hearing on H.F. 585, Minnesota House Judiciary Committee (March 5, 

1993) (testimony of Rep. Karen Clark). Supporters testified to legislative committees 

about the need for such legislation, explaining that there was much discrimination against 

gay, lesbian, and bisexual people in Minnesota which required a remedy. In addition, 

people also testified about the experiences oftransgender Minnesotans. For example, 

Nancy Beall, the Violence Prevention Planner of the Minnesota Department of Public 

Safety's Office of Drug Policy and Violence Prevention, testified that the absence of such 

protections discouraged GLBT people from reporting crimes against them, for fear of 

suffering discrimination as a result of publicity. In particular, she noted the following 

example: 

A transgender woman, still anatomically male, but living as a female before 
surgery, walked to a bus stop at 6 a.m. on her way to her job as a printer. A group 
of men attacked her with the purpose of raping her. You can imagine how much 
more vicious they were when they found out the woman they were attacking was 
a man. She reported the crime. She endured hostility and stupidity from the 
police and insensitivity from the medical personnel. And her employer found out. 

, And she was fired. 

Hearing on H.F. 585, Minnesota House Judiciary Committee (March 5, 1993) (testimony 

ofNancy BeaU). 
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The House Judiciary Committee strongly approved the bill, having before it the 

need to protect, among others, those who presented gender identities not in accord with 

their physical anatomy. Neither the Committee, nor the Legislature, having this 

information, amended the proposed language to require that a person undergo surgery to 

conform anatomy to identity or image. To have done so, as the testimony reproduced 

above suggests, would in fact have excluded some of the most vulnerable individuals 

from the desperately-needed protections of the Minnesota Human Rights Act. Therefore, 

by incorporating the Minneapolis language, which so clearly confirmed the right of 

individuals to define their own gender identity, after having heard testimony about the 

particular need of those whose identity and anatomy did not accord in the traditional 

manner, the Minnesota Legislature conferred the same power of self-definition on all 

Minnesotans, and constrained employers and others from discriminating against those 

whose identities or images were "non-traditional." 

Since 1993, Minnesota has been universally recognized as the only state offering 

explicit statutory protection against discrimination for transgender persons. Indeed, the 

Minneapolis/Minnesota language has served in recent years as the model for local and 

state proposals to include transgender persons in anti-discrimination laws across the 

country.3 

3 For example, language substantially similar to Minnesota's can be found in Missouri's hate crime statute, 
Mo. Rev. Stat. § 557.035(4)(2), and in ordinances enacted by the City of Louisville and the Countues of 
Jefferson and Lexington-Fayette in Kentucky, and Evanston, Illinois. See Currah and Minter, at 46-47. 
Additionally, seven states - Arizona, Colorado, Georgia, Illinois, Kentucky, Missouri and North Carolina 
currently have bills pending which utilize phraseology substantially similar to Minnesota's. The Georgia, 
Illinois, Missouri, and North Carolina bills include the Minnesota transgender language as part of the 
definition of "sexual orientation" while the Arizona, Colorado and Kenhlcky bills utilize the language in 
"gender identity" category apart from the definition of "sexual orientation." See 2001 Ariz. H.B. 2237; 
2001 Ariz. H.B. 2319; 2001 Ariz. S.B. 1225; 2001 Colo. S.B. 154; 2001 Ga. H.B. 941; 2001 Ill. H.B. 101; 
2001 Ky. H.B. 116; 2001 Mo. H.B. 712 and 2001 Mo. S.B. 452 (employment and other civil rights 
proposals); see also 2001 Colo. S.B. 75 (hate crime law proposal) and 2001 N.C. S.B. 392 (same). Two 
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11. THERE IS NO CONFLICT BETWEEN THE HUMAN RIGHTS ACT'S 
DEFINITION OF "SEXUAL ORIENTATION" AND ITS APPROVAL OF 
SEX-SEGREGATED RESTROOMS. 

A. West's reliance on Minn. Stat. § 363.02 to permit employers to provide 
sex-segregated restrooms is theoretically misplaced. 

Petitioner West asserts to this Court that the Minnesota Human Rights Act clearly 

permits employers to offer, and enforce compliance with, sex-segregated restroom 

facilities for their employees. In particular, West draws this Court's attention to the 

following language: 

The provision of section 363.03, subdivision 3, relating to sex, shall not apply to 
such facilities as restrooms, locker rooms, and other similar places. 

Minn. Stat. § 363.02, subd. 4. West fails to point out, however, that § 363.03, 

subdivision 3, is the Minnesota Human Rights Act's public accommodations provision. 

Julienne Goins is not claiming a violation of her right to non-discriminatory access to a 

place of public accommodation. Presumably West's employee restrooms are not 

"extended, offered, sold, or otherwise made available to the public." Minn. Stat. § 

363.01, subd. 33 . Instead, Ms. Goins is clearly pursuing a claim of employment 

discrimination pursuant to Minn. Stat. § 363.03, subdivision 1 (prohibiting 

"discriminat[ion] against a person with respect to . .. facilities, or privileges of 

employment."). The "exemptions" provisions ofMinn. Stat. § 363.02 nowhere 

specifically carve out an exclusion for employers, as opposed to providers of public 

accommodations, to offer sex-segregated restroom facilities. While "unfair employment 

practices" may nonetheless be permissible "when based on a bona fide occupational 

New York proposals equate "gender" with "gender identity" via a definition which appears to be derived 
from Minnesota ' s language. See 2001 N.Y. S.B. 1985 (employment); and 2001 N.Y. S.B. 2776 (hate 
crimes). Also, a Rhode Island housing anti-discrimination contains language similar to Minnesota's, 
though under the heading "gender identity or expression." See 2001 R.I. H.B. 5920. 
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qualification," Minn. Stat. § 363.03, subd. 1, West has offered no known argument that 

having a particular set of genitalia is required for any occupation it currently provides, 

nor that use of a bathroom is itself an occupation. If the Legislature wants to include a 

provision permitting employers to offer sex-segregated restrooms, that is the 

Legislature's prerogative. In the meantime, West's attempt to import public 

accommodations language into the context of private employment is technically without 

foundation, and thus its reliance on Minn. Stat. § 363.02, subd. 4, could be rejected 

outright. 

B. Even assuming employers may offer sex-segregated restrooms, it is the 
employee, not the employer, who determines which one to use. 

As reviewed above, the legislative history and plain language of the Minnesota 

Human Rights Act's "sexual orientation" language not only includes transgender persons, 

but also places with those persons the power to define their own gender identities without 

a requirement of anatomical surgery. Julienne Goins has done precisely this - and West 

explicitly concedes that she did so before ever becoming its employee. Ms. Goins was 

for the entire duration of her employment at West a female-identified employee, and, 

having consistently and openly identified herself as a female, properly used the bathroom 

appropriate for her gender. 

This lawsuit arises only because West attempted to arrogate to itself, in 

contradiction to the Minnesota Human Rights Act, the authority to determine Ms. Goins' 

gender for her, and develop policy based on its own conclusions. "West selected the 

unisex .restroom for Goins to use ... because Goins preferred not to use the restroom 

corresponding to her biological sex." Pet. Br. at 17. Interestingly, West apparently still 
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must rely on inferences and presumptions to express what Ms. Goins' "biological sex" 

may be. While pointing out that "Go ins does not dispute that West was informed 

[crucially: by others] that Goins is a biological male and Goins, given every opportunity, 

never corrected that information," Pet. Br. at 21, that is, Goins never said she was not a 

man, in comparably tortured language, West also asserts that "she does not dispute that 

she at no time indicated to anyone at West that she is biologically female," Pet. Br. at 7 

(emphasis in original), that is, Goins never said she was a woman. In any event, West 

appears to have assumed Ms. Goins had male genitalia4
, decided she was a man, and 

acted on the basis of that assumption, despite the fact that every day on the job, she 

communicated that she was a woman for Minnesota Human Rights Act purposes, by 

projecting her self-image and identity as a woman. That Act does not require her to 

display or describe her genitals in order to be classified by her employer. 5 The Act 

4 The Minnesota Human Rights Act does not defme what biological markers constitute "one's biological 
maleness or femaleness." While the most obvious would be one's genitals, other "biological" 
characteristics could include chromosomes or hormones. Though most people have either XX or XY 
chromosome patterns, "[ d]octors have discovered people with a variety of combinations including: XXX, 
XXV, XXXV, XYY, XYYY, XYYYY and XO." Julie Greenberg, Defining Male and Female: 
Intersexuality and the Collision Between Law and Biology, 41 Ariz. L. Rev. 265, 281 (1999), citing Robert 
Pool, Eve's Rib: The Biological Roots o/Sex Differences 70-71 (1994). Despite this variety, some courts 
have insisted that chromosomes, presumably in XX or XY configurations, control over genital structure. 
Compare, e.g., Littleton v. Prange, 9 S.W.3d 223 (Tex. App. 1999) (male-to-female transgender person still 
legally a male, based on presumed chromosomes, and thus not married to male); to M. T v. J. T, 355 A.2d. 
204 (N.J. Super. App. Div. 1976), cert. denied 264 A.2d 1076 (1976) (post-operative male-to-female 
transsexual was female for purposes of marriage) . However, the Littleton "chromosomes = sex" theory is 
an increasingly discredited minority view which stems both from a misunderstanding of chromosomes, see 
Katrina Rose, "The Transsexual and the Damage Done: The Fourth Court of Appeals Opens PanDOMA's 
Box By Closing the Door on Transsexuals' Right to Marry," 9 Law & Sexuality 1,9-10 (1999). 
Significantly, the controlling law in Minnesota is the Human Rights Act, which puts emphasis on identity 
and image over biology - any biology, including genitals, chromosomes, or hormones, and especially 
"presumed biology" thrust upon one by others .. 
) Even if the Legislature amended the Minnesota Human Rights Act to permit employers to demand to 
\' iew an employee's genitals to detelmine eligibility for bathroom use or other terms or conditions of 
employment, such a statute would represent a gross violation of MiImesotans' rights to privacy protected 
by the state's constitution, see, e.g., State v. Gray, 413 N.W.2d 107 (1987), or common law, see, e.g., Lake 
v. Wal-Mart Stores, Inc., 582 N.W.2d 231 (Minn. 1998), or both. Furthermore, subjecting transgender 
:vIinnesotans to genital inspection in the workplace would represent a unique discriminatory burden which 
would undermine the Act's fundamental protections for transgender persons, and would almost inevitably 
lead to demands for genital inspection in housing, public accommodations, and other contexts . 
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allows her to classify herself based on her own identity, which she clearly has. Having 

consistently done so, West's responsibility was to treat her like any other female 

employee, which it clearly did not. 

There are no known allegations of any improper conduct on Ms. Goins' part. 

West alleges that other employees in the women's restroom were "uncomfortable" 

sharing the bathroom with her, Pet. Br. at 5, and asserts that if compelled to allow 

transgender persons to use the same restrooms as non-transgender employees, it and other 

employers would be vulnerable to violation of privacy or sexual harassment lawsuits by 

the offended employees. The discomfort of customers or other employees with another 

who is a member of a protected class is not justification for penalizing the latter; indeed, 

the Minnesota Human Rights Act exists to protect such persons from the adverse actions 

which might be taken on the basis of such "discomfort." It is incumbent on employers to 

instruct employees that Minnesota law protects people from discrimination in the 

workplace, and that even if they are "uncomfortable" working with people of, for 

example, different races, religions, sexual orientations, or levels of ability, such 

discomfort cannot become the basis of employment actions or company policy. Here, the 

record suggests that Ms. Goins attempted to persuade West to provide precisely such 

instruction, Pet. Br. at 7, which offer was rejected in favor of acting on the purported 

"discomfort" of other employees. This the Minnesota Human Rights Act forbids. 

West's further assertion that it would become subject to other lawsuits ifit 

permit,ted Ms. Goins to use the women's restroom is actually belied by the very case it 

purports to rely on. 6 In Cruzan v. Special School District No. 1, No. 31706 (Minn. Dep't 

6 West could, in fact, be subject to lawsuit if problems arose from requiring Goins to use the men's room. 
See, e,g., "Transsexual threatens to sue pub in toilets row," The Scotsman (Sept. IS, 1997), at 3 (after 
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of Human Rights, Sept. 8, 1999), the Department of Human Rights rejected an attempt to 

bring just such a complaint under the Minnesota Human Rights Act's prohibition of 

sexual harassment. There, Cruzan, much as has West, asserted that sharing a restroom 

with a transgender person would make her "uncomfortable by the possibility that the 

other employee could come into the women's restroom while she is using it and perhaps 

observe her through the gaps between the stall panels and door, or overhear her attending 

to bodily functions." Cruzan, Mem. Op. at 1. Relying on the statutory definition of 

sexual harassment, the Department of Human Rights rejected her claims, ruling that the 

mere sharing of a bathroom is not "conduct of a sexual nature." Id. Instead, the 

Department suggested that the offended non-transgender employee use a different 

restroom. Id. at 2. Had West indeed read Cruzan, it could have suggested that its 

purportedly offended employees use a different restroom. Requiring the member of a 

protected class to accommodate the fears and prejudices of those not in the protected 

class flies in the face of what the Minnesota Human Rights Act stands for. Cruzan 

correctly stands for the proposition that a male-to-female transgender individual may use 

the women's restroom - regardless of anatomical status - and that it is the responsibility 

of other employees either to address and conquer their fears and stereotypes, or go 

somewhere else. The Cruzan panel was not asked whether the Act requires allowing 

transgender individuals to use gender-appropriate restrooms, and to the extent the 

memorandum opinion offers a conclusory answer in the negative, it cannot be deemed 

"persuasive authority," as West optimistically suggests, Pet. Br. at 19, in the complete 

being assaulted in men' s room, transsexual sues public accommodation which forced her to use that men's 
room instead of the more appropriate women's room). 
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absence of any analysis whatsoever.7 If West is now subject to a lawsuit, this is only 

because of its own backward reading of its responsibilities under the Minnesota Human 

Rights Act. 

Finally, West argues that the Court of Appeals' decision leaves it with no 

workable standard to resolve conflicts in the future should transgender and non-

. transgender employees share the same restroom. The simple answer to this unfounded 

proposition is to be found in Cruzan : employers are not required to tolerate sexual 

harassment, so if sexual harassment occurs, employment actions may be taken against 

offenders . The Minnesota Human Rights Act defines sexual harassment as: 

unwelcome sexual advances, requests for sexual favors, sexually motivated 
physical contact or other verbal or physical conduct or communication of a sexual 
nature when .. . that conduct or communication has the purpose or effect of 
substantially interfering with an individual's employment . ... 

Minn. Stat. § 363 .01, subd. 41. This is a standard which West and presumably every 

other employer in Minnesota is already responsible for enforcing in their workplaces. 

There is an extant body of law in Minnesota which offers strong guidance on what this 

law means - a body of law to which, ironically, West Group has perhaps uniquely broad 

access. West offers no suggestion that Ms. Gains sexually harassed her co-workers. 

Rather, West articulates the discomfort of its other employees and acknowledges that it 

used that discomfort as the basis for barring Ms. Gains from the women's restroom . 

. Discomfort" with respect to another employee does not constitute sexual harassment by 

that employee. Compare Potter v. LaSalle Sports & Health Club, 384 N.W.2d 873 

Indeed, West suggests that the Department of Human Rights ' statement that the Act does not require such 
an "accommodation" is a "preliminary matter." Pet. Br. at 18. West fails to point out that this language 
appears in the very last sentence of the memorandum opinion, Mem. Op. at 2, and thus constitutes more of 
an afterthought than a "preliminary matter." Moreover, West specifically acknowledges that "An opinion 
by the MD HR is not binding precedent. ... " Pet. Br. at 25. 
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(Minn. 1986) (discomfort with gay men not justification for discriminating against them). 

West, and other Minnesota employers, have a readily-available remedy for any improper 

conduct which could result from adhering to their responsibility to allow employees to 

access the bathroom appropriate for their gender image or identity. 

Ill. UNLIKE THE DECISION BELOW, PETITIONER'S PREFERRED 
CONSTRUCTION OF THE HUMAN RIGHTS ACT WOULD CREATE 
FUNDAMENTAL INTERNAL INCONSISTENCIES IN THAT ACT. 

Petitioner West asserts to this Court that "It is simply unnecessary to force 

employers to intrude into the privacy of people's sexuality and gender identity for the 

purpose of assigning bathrooms." Pet. Br. at 27. West could not be more accurate with 

this statement, yet the gist of its argument cuts precisely the opposite way: West asks this 

Court to hold that employees' access to restrooms be explicitly conditioned on an 

analysis of their genitals. Not only is there no basis in the legislative history or plain 

language of the Minnesota Human Rights Act for such a proposition, taking this position 

would open up baffling internal contradictions in the Act which would effectively 

swallow its protections for transgender persons. 

The Minnesota Human Rights Act includes numerous provisions which spell out 

particular exceptions to the general language of the statute. For example, the Act states: 

It is not an unfair employment practice for an employer ... with the consent of the 
employee, after employment has commenced, to obtain medical information for 
the purposes of assessing continuing ability to perform the job or employee health 
insurance eligibility . . . for purposes of assessing the need to reasonably 
accommodate an employee . . . or other legitimate business reason not otherwise 
prohibited by law. 

Minn. Stat. § 363.02, subd. 1, para. 9(ii). The plain language of this provision makes 

clear that obtaining such information must be on a consensual basis in order to fall within 

the exception. It seems apparent from the record that at no time did Ms. Goins consent to 
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provide West with any infonnation about her genitals during the course of her 

employment at West. Moreover, this exception clearly restricts an employer to obtaining 

infonnation which relates to the employee's "ability to perfonn the job." As noted 

above, West has offered no explanation of how the shape of Julienne Goins' genitals 

related to her ability to perfonn the routine tasks of her job at West Group. 

While West arguably sought the infonnation about her genitals in order to 

detennine whether to "accommodate" Ms. Goins' use of the women's restroom, West 

finds no safe harbor for its actions in this aspect of the exception. First, Ms. Goins did 

not consent to provide that infonnation, and the exception requires such consent. Second, 

the phrase "need to reasonably accommodate an employee" strongly suggests that this 

. accommodation" comes in the context of a disability. Ms. Goins is not disabled and 

does not assert that merely being a transgender person renders someone disabled. Ms. 

Goins' claim is based on sexual orientation discrimination, not disability discrimination. 

Perhaps most importantly, the Minnesota Human Rights Act bases protections for 

transgender persons based on their self-image and identity, not on their anatomy. 

Therefore, it is entirely unnecessary for an employer to inspect an employee's genitals to 

detennine proper bathroom access; as with non-transgender employees who are not 

ubjected to genital analysis, employers not only can but must make such a detennination 

based on the gender image an employee projects in the workplace. Employers and co

,"orkers make such detenninations respecting one another continuously every day, based 

on such cues as attire, grooming, and name, without resort to demanding display or 

description of each other's genitals. 
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In fact, an interpretation of the Minnesota Human Rights Act requiring 

transgender employees to submit to genital inspection to determine restroom access in the 

workplace would create an irreconcilable conflict with its sexual harassment provisions. 

The Act defines sexual harassment to include: 

verbal or physical conduct or communication of a sexual nature when: 

(1) submission to that conduct or communication is made a term or condition, 
either explicitly or implicitly, of obtaining employment ... 

(2) submission to or rejection of that conduct or communication by an individual 
is used as a factor in decisions affecting that individual's employment ... 

(3) that conduct or communication has the purpose or effect of substantially 
interfering with an individual's employment ... or creating an intimidating, 
hostile, or offensive employment ... environment; and in the case of 
employment, the employer knows or should know ofthe existence of the 
harassment and fails to take timely and appropriate action. 

~inn . Stat. § 363.01, subd. 41. Petitioner West asserts that an employer has a right to 

demand information about an employee's genitals in order to make determinations about 

which workplace restroom that employee may use. In effect, an employee would be 

compelled to either expose him- or herself, or be humiliated by having to describe their 

genitals to the satisfaction of the employer. Such conduct is clearly "of a sexual nature" 

and explicitly would be sought in order to make "decisions affecting that individual's 

employment." Requiring transgender employees to expose themselves or submit proof as 

o the shape of their genitals would in virtually any context "creat[ e] an intimidating, 

hostile, or offensive employment . . . environment." It would be pmiicularly offensive if 

an employer required only transgender persons - or even any employee who did not 

fulfill the employer's vision of what a "real man" or "real woman" looked like - to 

endure such treatment. And while Minn. Stat. § 363.02 permits employers to request 

consensual information from employees, Minn. Stat. § 363.01, sub. 41, suggests that no 
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employee should be put in the position of having to consent to such intrusions when they 

are of a sexual nature. Finally, not only would the employer know about this conduct, it 

·ould be the employer itself engaging in it. The ultimate result of this Court accepting 

. Test' s position would be that while sexually harassing conduct in the workplace would 

e strictly forbidden in general, transgender persons could in fact be compelled to submit 

-0 sexual harassment. This is an absurd result the Legislature could not have intended, 

articularly when it enacted language whose history strongly suggests that anatomy is not 

relevant point of reference to begin with. 

ALL provisions of the Minnesota Human Rights Act can be reconciled by 

adopting an interpretation which directs that: 

a) for purposes governed by the Act, and consistent with its history and plain 

language, a person "having or being perceived as having a self-image or 

identity not traditionally associated with one's biological maleness or 

femaleness" is· judged with reference to the image or identity which they 

consistently project, not by their anatomy, 

b) access to restrooms, in particular, is governed by the image or identity 

consistently projected, allowing the continued offering by employers and 

others of men's and women's restrooms permitted by the Act, albeit in the 

public accommodations provisions, 

c) the sexual harassment language of the Act would govern improper conduct in 

the restrooms, by any employee, which behavior could serve as a reasonable 

basis for discipline or discharge, and 
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d) requiring transgender (or any) employees to display or describe their genitals 

in order to determine restroom access is impermissible sexual harassment as 

defined in the same portion of the Act. 

In England, where, as in Minnesota, transsexuals are protected from employment 

discrimination, see P. v. S. and Cornwall County Council, [1997] 2 FCR 180 (Eur. Ct. J. 

1996), a similar approach prevails.s The English Department for Education and 

Employment has stated: 

It is not acceptable to insist for the long term on a transsexual employee using 
separate facilities, for example a disabled toilet. . . . a transsexual employee should 
be granted access to "men only" or "women only" areas according to the sex in 
which they permanently present. 

Department for Education and Employment, A Guide to the Sex Discrimination (Gender 

Reassignment) Regulations 1999 (April 1999) (emphasis added), available online at 

<http ://www.pfc.org.uk/employ/dfeeguid.htm>. 

Such an interpretation would not only resolve the false "contradictions" West 

purports to see in the Court of Appeals' decision, but also avoid the actual inconsistencies 

its approach would unavoidably create. Adopting West's misreading of the law would 

This English anti-discrimination policy emanates from sex discrimination law rather than sexual 
orientation law. This is significant because, despite this progressive employment anti-discrimination 
-ranee, insofar as legal recognition of gender transition is concerned, England still adheres to the anti
recognition Corbett v. Corbett, [1970] 2 All E.R. 33. Consequently, the Corbett progeny erroneously relied 
upon by the trial court to question Goins ' legal gender status should not be viewed as relevant in a claim of 
employment discrimination by a person who unquestionably identifies consistently as a member of one 
gender. Tr Ct. Memorandum at 3-6 (relying on Littlelon v. Prange, 9 S.W.3d 223 (Tex. App. - San 
Antonio 1999, pet. denied), Anonymous v. Anonymous, 325 N.Y.S.2d 499 (N.Y. Sup. Ct. 1971). In re 
Ladrach, 513 N.E.2d 828 (Ohio Probate Ct. 1987), and K. v. Health Div. of Human Resources, 560 P.2d 
1070 (Or. 1977» . However, because the validity of Goins' Texas name and gender change order has been 
questioned, this Court should be aware that Liltleton was an inaccurate interpretation of Texas law and, 
moreover, factually it was wrongly decided even under the rule of law it purported to establish. See Rose, 
9 Law & Sexuality at 130-33. Gender transition has been recognized in the absence of transsexual-specific 
statutory authority in other states. See M.T v. J.T ; 1975 Mass. A.G. Op. 62 ; Dame!! v. Lloyd, 395 F.Supp. 
121 0 (D. Conn. 1975), In re Valdesuso, No. 653427 (Minn. Dist. Ct. Hennepin Co. Sept. 25,1968); In re 
Dickinson, 4 Pa. D & C 3d 678 (Pa. Comm. 1978). Most importantly, Texas cOUlis outside of the 
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not only establish an exception which would swallow the rule that transgender 

Minnesotans are to be protected from employment discrimination, but would also open 

the door to unraveling the corresponding protections in other critical areas, particularly in 

public accommodations. Any person "suspected" of "having or being perceived as 

having a self-image or identity not traditionally associated with one's biological maleness 

or femaleness" could be forced to undergo genital inspection in order to use restrooms in 

restaurants, shopping malls, theaters, or countless other public accommodations. Such an 

outlandish result is no protection from discrimination, cannot be consistent with the 

Legislature's intent in amending the Minnesota Human Rights Act, and cannot be 

squared with our traditional expectations of reasonable privacy. 

CONCLUSION 

West's efforts to require transgender (or other) employees to submit to genital 

inspection in order to enjoy routine conditions of employment must be rejected. The 

Court of Appeals correctly held that the Minnesota Human Rights Act protects a person's 

ability to project a self-image or identity not traditionally associated with their biological 

~emaleness or maleness, and to be free from discriminatory conduct because they do so. 

ror these reasons, amici curiae respectfully urge this Court to affirm the decision below. 

Dated: i (}J. tJ ( 

Philip . Duran 
Attorney Reg. No. 030279X 
OutFront Minnesota 
310 E. 38th St., Suite 204 
Minneapolis, MN 55409 
(612) 822-0127, ext. 102 

J"Urisdiction of the Littlelan appeals court have granted name and gender changes even post-Littlelan. See, 
e.g., In re DuffY, No. CV0776 (Texas Dist. Ct. Galveston Co. Aug. 11,2000). 
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STATE OF "IIj\;j,ESOT/\ 

FOUIHlli)u re In L [) I STII IlT 

FOR CHI\NGE Or- NN-lE. 

The above entltled ma'Lt2r cur.le on to be heard 

on the 18th day of 5cp~ember, 1968 upon the application of the 

above named applicant who appeared in person and by Samuel H. 

·Bellman her attoLney, and there was no appearance in opposition 

to said application. The Court having examined said applicant 

and her witnesses as to her identity and all the tiles and 

records in said matter, finds as follows: 

I. 

That said applicant has resided for mo re than 
, I 

one (1) year immediately prior to' the date of said application 

in the' County of Hennepin, State of Minnesota. 

11. 

That the said applican~ is not married. 

Ill. 

That the said applicant has no land or claims 

any interest or lien in any lana in the CQunty of Hennepin or 

the State of Minnesota. 

IV. 

That the said applicant has no judgments against 

her. 

V. 

That the said applican~ was born in Cuba on the 

22nd day of May, 1939 ana immigrated to the United States on 

the 19th day of March, 1963. That at the time of birth, your 

applicant was registered as a male perso~ and entered the United 
.; 

states as a male person. That your appljcant mentally and physically 

was not adjusted to a male status and was not a perfectly formed 
. , 

male person. 

Law OHJu. 

-!~ SAMUEL H. BEllMAN 
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I 
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I 
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VI. 

That t))\? said c.pplic"I,l hi\vin'J bc!!n thoroughly 

physically I!xamined and after cxtcnsiv~ psych~Dtric Dnd 

socialogocial tests, Wi'S op<.!ratcd on .)nd phy~icn.!.ly Vla~ con-

verted to n femnll.? That slw is at pr'~sent a fully aajusted 

female per50n and has requested that her naml! and bi!ing be 

changed ~ccoraingly. 

That your applicant received in aadition to 

the physical ope rat ion, psychiatric and socialogocial therapy 

and medication and has become a fully developed female of twenty-

nine (29) years of age. 

VII. 

That the said applican"t has requested the Court 

to change her name to Sandra Valdesuso and record her being 

as a ·.female person born in Cuba on t>lay 22, 1939 and admitted 

in the United States on the 19th day of March, 1963. 

As conclusions from thf~ foregoing Findings, 

IT IS HEHEGY Oi<DEI<EU ANIJ ADJUOGED AS FOLLOw~: 

I. 

That said Petition of 1:11e Applicant is hereby 

granted and the name of s~id applicant be and hereby is changed 

so that hereafter her name shall be Sanara Valdesuso. 

11. 

That the applicant is llC:!reby declared to be 

a female person born in Cuba on May 22, 1939 and immigrated 

into the United States on March 19, 19()J. 

Ill. 

That the Clerk o.f COUIl file this Order and 

record it in his Judgment Book. 

IV. 

That the said Clerk of Court upon the payment 

o.f his .fee there.for according to law, give to the applicant a 
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SAMUEL H. BElLMAN 
MINNWOLIS. MINN. 
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Dated: 

8 Y TBZ COUt<T: 

day of September, 1968. 
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tHATE Of MINNESOTA,!'QUNTY Of I-f:NNEPIN 
I h .... ..." c.Wl'y tliQ ~ IMQ6 elocumenl 
tc 1:4 a Wlle and oorrect copy of Vl8 0t1gIna1 
on ilff) and of record In my omoe. 

Ditrtrt«fourt A~~tor 
/ / I . ~--. By U~'--"~' · ~~ Deputy 7 J 

SAMUEL H. BElUAAN 
MINNfA'Oll S. MINN. 
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CAUSE NO. GO e,; V G~ {; ~/ 
~ ,."'?' / 
~ 0"&, (-; AI 

1«;':1'1). ~_.:, --q, 
( IN Tij~,~-~ 'IL DIsTRICT COURT 

, ~." /. 
C'/'>~t#\ 0-v~~ 

) !JJi;. J DICIAL DISTRICT 
-I-

. ' 

IN RE 

,CHRISTOPHER THOMAS DUFFY ( GALVESTON COUNTY, TEXAS 

ORDER 

TO CHANGE NAME ALONG WITH THE 

CORRESPONDING GENDER IPENTIFICATION CORRECTION 

/l:E-ve entitled matter came on for hearing before this Court on the ~ day 
of , 200 D, with the Petitioner, Christopher Thomas Duffy, appearing in 

person. fter presentation of a verified petition, and after hearing testimony and 
reviewing any evidence, this Court found that good cause has been shown to this 
Court, and that for a transsexual a change of name without a corresponding gender 
identification correction would be an incomplete change of name, and that it would be 
in the interest dna (0 i:;":i i":'; '.~ vi' ~ne Petitioner and in the interest of the public to 
change her original name and adopt another, and to correct her identification from 
being a man of the male gender to being a woman of the female gender. 

IT IS THEREFORE ORDERED that Petitioner's original name, Christopher 

Thomas Duffy, be, and the same is hereby changed to CRISTAN LEA WILUAMS. 

IT IS FURTHER ORDERED that the Texas Department of Public Safety issue 

her, upon her application for same , with a corrected license or identification card 

reflecting her new name and her identification as being of the female gender, a 

woman. 

IT IS FURTHER ORDERED that all public and private agencies within the 
jurisdiction of this Court, upon request from the Petitioner, to correct their records 

reflecting her new name and her gender identification being that of a woman. 

IT IS FURTHER ORDERED that the Petitioner not use the change of name and 
not use the change of gender identification for purposes of avoiding any and all past 

or future financial or credit obligations or liabilities. 
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IT IS FURTHER ORDERED that the Petitioner not use the change of name ~OE.O 
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.It use the change of gender identification for purposes of fraud or for purposes of 
.. 

circumventing any'laws .or ordinances. ;J 

All costs are to be born by Petitioner. 

Signed on this the i I day of .Jhl.-F ,200L 

Jud e Presiding 
/;Jl ~ivil District Court 

Galveston County, Texas 
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