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1- --------------------------------

LEGAL ARGUMENT 

I. INTRODUCTION 

A. Statement of the Amici Curiae. 

As is more fully elaborated in its request to participate in these proceedings as amici 

curiae, the Minnesota Employment Law Council ("MELC"), formed in 1990, is a nonprofit 

association comprised of several of Minnesota's largest employers, including ADC 

Telecommunications, Cargill, Ceridian, Donaldson, General Mills, Honeywell International, 

Imation, Lutheran Brotherhood, 3M, Northwest Airlines, Pillsbury, St. Paul Companies, United 

HealthCare, TCF, US Bancorp, and Xcel Energy. The Minnesota Chamber of Commerce (the 

"Chamber"), well known to this Court and to the public, represents approximately 3200 

Minnesota businesses of all sizes. MELC and the Chamber, which come before this Court to 

advance a public interest, appreciate the opportunity to share their members' collective 

perspective on the important issues of public policy presented on this appeal, the resolution 

of which will affect all of Minnesota's employers. Pursuant to revised Minn. R. App. P. 129, 

MELC and the Chamber state that this brief was authored in its entirety by the undersigned 

counsel for the amici curiae, and no person or entity, other than the amici curiae, their 

members, and their counsel, made any monetary contribution to the preparation or submission 

of the brief. 
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B. Factual background. 

While the legal questions confronting the Court in this appeal are complex, emotionally 

charged, hard-fought, and bordering on the philosophical, the parties seem to be in remarkable 

agreement regarding a great many of the material facts which bear on the ultimate outcome of 

this appeal. There is no real dispute that Plaintiff is a member of a protected group under the 

Minnesota Human Rights Act ("MHRA") by virtue of either "having or being perceived as 

having a self-image or identity not traditionally associated with one's biological maleness or 

femaleness." Minn. Stat. § 363.01, subd. 41a. Therefore, to the extent she 11 can demonstrate 

an adverse employment action taken because of her self-image, she can maintain a claim of 

discrimination under the MHRA. Plaintiffs current characterization of her genitalia 

notwithstanding, it is also undisputed that Plaintiff was born with male genitalia (as "diagnosed" 

by the medical providers at the time) and that she has not undergone any surgery to alter her 

physical sexual characteristics. 

Plaintiff seems to agree that West Group ("West") honestly believed, based upon 

information brought to the Company by employees who had interacted with Plaintiff, that 

Plaintiff was biologically male, and she seems to agree that West's refusal to allow her to 

continue to use the female restroom was based upon the Company's belief about her physical 

sexual characteristics and upon the complaints of several female employees. Plaintiff also 

appears to agree in principle that West had the right to segregate its restrooms based upon sex, 

11 Like the parties to this case, this brief will use female pronouns throughout in reference to Plaintiff. 
This is not intended, and should not be interpreted, to have any substantive implications. 
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although the issue of how "sex" should be defined in this context is much in debate. Finally, 

West appears to agree that Plaintiff genuinely identifies herself as an authentic female person, 

regardless of her physical sexual characteristics. 

C. Summary of the legal argument. 

It is at this point, however, that agreement between the parties ends. The legal 

ramifications of these undisputed material facts have been heavily debated by the parties and 

by the two courts which have passed on this case. Plaintiff argues that her sincere self-identity 

should control the issue of her sex for purposes of restroom use, while West maintains that 

the use of physical sexual characteristics comports with the law and is the only workable 

guideline. The trial court reviewed these undisputed facts and agreed with West, determining 

that the Company had properly and legally segregated its bathrooms based upon sex, that West 

had properly categorized Plaintiff as male based upon its legitimate, and uncontradicted, 

beliefs about her physical sexual characteristics, and that Plaintiff's allegations were not 

sufficiently severe and pervasive to constitute a hostile environment under the current legal 

standards. 

For its part, the Court of Appeals accepted Plaintiff's argument and ruled that West 

potentially had violated the MHRA by categorizing Plaintiff's sex based upon her physical 

sexual characteristics and denying her access to the female restroom "in disregard of her 

undisputed female self-image." Goins v. West Group, 619 N.W.2d 424, 428 (Minn. App. 

2000). In addition, although the Court of Appeals acknowledged the appropriate legal standard 
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for reviewing hostile environment claims, it determined that West's conduct with respect to 

the restroom issue potentially may have constituted a hostile working environment. Id. at 430. 

Because the Court of Appeals improperly applied pertinent and well established legal standards 

governing the issues presented in this case, and because the Court of Appeals' opinion creates 

a "no-win" scenario for the many employers throughout Minnesota, MELC and the Chamber 

join this appeal as amici curiae, urging reversal. 

Regardless of the outcome of this individual case, it is vitally important that employers 

have solid, predictable, and workable legal rules with which to guide the conduct of their 

employer-employee relationships. In this case, the Court of Appeals has turned the normal 

framework for proving a discrimination case on its head, manufactured a requirementby which 

employers must accommodate an employee's sexual orientation (rather than simply avoid 

making employment decisions based upon sexual orientation), dramatically lowered the normal 

standards required to establish a hostile working environment, and suggested that an employer 

could be held liable for hostile environment discrimination based in part on its maintenance 

of open channels of communication with employees who in good faith seek to complain of 

conduct they perceive as harassing. This Court needs to clarify the applicable legal standards. 

More specifically, this Court should reestablish the statutory exemption for restrooms which 

are segregated based upon sex; reaffirm the standard for establishing a hostile working 

environment; reclarify the burdens of proof in a discrimination case; and, above all, make clear 
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that employers may not be held liable for hostile environment discrimination for respecting 

a good faith employee complaint of sexual harassment. 

Responsible employers have no desire to discriminate against employees or engage in 

other unlawful conduct. However, Minnesota's employers are confronted daily with conflicts 

among varying groups of employees each of whom may be protected in some fashion by state 

and federal statutes. Employers must have a workable framework within which to balance these 

competing interests and maintain workplace harmony. In this case, an employer is faced with 

serious legal liability for having sought to achieve a balance between the needs of Plaintiff and 

the legitimate personal privacy concerns of several female employees. The Court of Appeals 

clearly decided that the balance in this case should have tilted more firmly in favor of Plaintiff, 

but it provided no workable framework for resolving future conflicts and no security against 

a future lawsuit by the objecting female employees under state and federal anti-discrimination 

laws. Moreover, the Court of Appeals needlessly muddled the applicable legal analysis in the 

process. This must be remedied. 

IT. THE COURT OF APPEALS MISAPPLIED THE ESTABLISHED METHODS FOR 
PROVING EMPLOYMENT DISCRIMINATION. 

A. Plaintiff's direct evidence does not demonstrate discrimination. 

In its opinion, the Court of Appeals held that the trial court had erred by utilizing the 

well known formula for proving discrimination using indirect evidence because Plaintiff had 

"established a direct claim of discrimination under the MHRA." Goins, 619 N.W.2d at 428. 

However, to the extent that it is true that this case does present direct evidence bearing on the 
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ultimate issue of discrimination, then the Court of Appeals itself erred by incorrectly applying 

the direct evidence formula. 

The Court of Appeals clearly misapplied the direct evidence standard in this case 

because, although Plaintiff produced direct evidence relating to the ultimate issue of 

discrimination, that direct evidence does not demonstrate, or even create an inference, that she 

has been the victim of the illegal discrimination alleged: sexual orientation discrimination. 

As noted by the Court of Appeals, the MHRA "prohibits [employment] discrimination on the 

basis of the inconsistency between anatomy and self-image." Goins, 619 N.W.2d at 428 

(emphasis added). However, Plaintiff did not submit, and the Court of Appeals did not note, 

any evidence directly showing that West had made any decision on the basis of Plaintiffs 

sexual orientation. It is not as though West generally allows males to use the female 

restrooms but enforced male-female segregation with respect to Plaintiff because of the 

difference between her anatomy and her self-identity. In fact, there is no evidence at all that 

any physical males were ever allowed to use the female restroom. As such, the only direct 

evidence on the record is to the effect that West made its decision based entirely on Plaintiffs 

physical sex. 

Nonetheless, the Court of Appeals instead held that Plaintiff had made out a direct 

evidence case because she had shown that "West had denied [her] use of the women's restroom 

m disregard of her undisputed female self-image." Id. (emphasis added). In other words, 

'est violated Minnesota's employment discrimination statute because it ignored Plaintiffs 
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protected class status. This turns the MHRA on its head. The entire purpose of the 

employment discrimination laws is to prohibit decisions based upon membership in a 

protected class. New hires should not be categorized by religion; promotions should not be 

distributed by race; and raises should not be granted based upon sex. All of these decisions 

regarding conditions of employment must be made, upon penalty of law, in disregard of the 

employee' s protected status. In fact, accommodation has been required by federal and state 

statute only relative to two protected categories: religion, see, e.g., Seaworth v. Pearson, 203 

F.3d 1056, 1057 (8th Cir. 2000), and disability, see, e.g., Minn. Stat. § 363.03, subd. 1(6). 

~either is implicated in this case,Y and the Court of Appeals fails to denote why sexual 

orientation now should be included with these other two categories as warranting special, 

afflrmative accommodation. 

B. Under the second prong of the McDonnell-Doul:las approach, the 
employer's burden to articulate a legitimate, nondiscriminatory reason is one of 
production, not of proof. 

It is well established that, where direct evidence is lacking, a plaintiff may attempt to 

prove discrimination by means of indirect evidence which may be said to create an inference 

of discrimination. The means by which to build a case of discrimination using indirect 

;; Interestingly, a few courts have been faced with cases in which plaintiffs have requested 
commodation of a gender identity disorder (or a related condition) under the framework of disability 

~iscrimination statutes. In each such case found by the amici, the court determined that the implicated 
order was not disabling under the pertinent statutes and need not have been accommodated. See Holt 

. ~orthwest Penn. Training Partnership Consortium, Inc., 694 A.2d 1134 (Pa. Commw. Ct. 1997); Doe 
Boeing Co., 846 P.2d 531 (Wash. 1993). 
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evidence was set out by the U.S. Supreme Court in McDonnell-Douglas Corp. v. Green, 411 

U.S. 732 (1973). 

Under this framework, the plaintiff bears the initial burden of 
establishing a prima facie case of discrimination. Once a prima facie 
case is established, a rebuttable presumption shifts the burden to the 
employer to articulate a legitimate, nondiscriminatory reason for 
discharging the employee. If the employer articulates such a reason, the 
presumption disappears and the plaintiff bears the burden of proving that 
the employer's proffered reason is merely a pretext for discrimination. 

Cronquist v. City of Minneapolis, 237 F.3d 920,924 (8 th Cir. 2001) (citations omitted). 

In Minnesota, the second and third prongs of the McDonnell-Douglas test apply in all 

disparate treatment cases brought under the MHRA regardless of whether a plaintiff has 

satisfied her prima facie burden using direct or indirect evidence. See Sigurdson: v. Isanti 

County, 386 N.W.2d 715, 720-21 (Minn. 1986); LaMott v. Apple Valley Health Care Center, 

Inc., 465 N.W.2d 585,588-89 (Minn. App. 1991). In applying the latter two prongs in this 

case, the Court of Appeals erroneously confused Plaintiff s burden to prove pretext with 

\Vest's burden to articulate a legitimate, nondiscriminatory reason. As described above, once 

a plaintiff has established a prima facie case of discrimination using direct or indirect 

"" idence, the McDonnell-Douglas fonnula requires only that the employer articulate a 

egitimate, nondiscriminatory reason for its action in order to defeat the thin inference of 

discrimination raised by the Plaintiff's prima facie case. Sigurdson, 386 N.W.2d at 720; 

LaMott, 465 N.W.2d at 590. The employer's burden at this stage is only an "obligation to 

?roduce evidence .... " Kneibert v. Thomson Newspapers, Michigan Inc., 129 F.3d 444, 452 
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(8th Cif. 1997). At the next stage, the plaintiff has the opportunity, and the burden, to prove that 

the employer's proffered reasons are really a pretext for discrimination. Id. "At all times, the 

plaintiff retains the burden of persuading the fact finder that intentional discrimination 

motivated the adverse employment action." Id. 

Here, the Court of Appeals improperly confused these two prongs by concluding, 

without any discussion of pretext, that West had failed "to present a non-discriminatory, 

legitimate defense to [Plaintiffs] prima facie case of sexual orientation discrimination. 

Goins, 619 N.W.2d at 429 (emphasis in original). This is simply not true, as West did present 

a reason which, if true, would be legitimate and nondiscriminatory. Specifically, West argued 

that it had made the restroom decision based upon Plaintiff s physical, sexual characteristics. 

Importantly, it is not West's burden (at least under McDonnell-Douglas) to prove that its 

reason is true; rather, it is Plaintiffs burden to prove that the reason is, in fact, a pretext for 

sexual orientation discrimination. The Court of Appeals opinion, in substance, shifts the 

burden of proof from the employee to the employer in a way which has never been 

countenanced by this Court. This Court should reaffirm that, to the extent that an employer is 

required to articulate a legitimate, nondiscriminatory reason for its action, that burden is one 

of production only, not of proof. 

-9-
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ID. THE COURT OF APPEALS INAPPROPRIA TEL Y MINIMIZED AN EXPRESS 
STATUTORY EXCEPTION TO THE DISCRIMINATION LAWS. 

The Minnesota legislature has been careful to recognize only very limited exceptions 

to the broad mandate of the MHRA. Those few exceptions which have been codified are 

focused on specific issues of considered public policy, and they should be respected. 

The MHRA explicitly sets out a very clear exception which allows public "restrooms, 

locker rooms, and other similar places" to be segregated based upon sex. Minn. Stat. § 363.02, 

subd. 4. This provision acknowledges a deeply established cultural norm in our society which 

allows, and even requires, separate restroom facilities for men and for women. This express 

provision closes the door to debate in Court about whether sensitivity about exposing 

traditionally private parts of the human physiology to persons with different physiology is 

warranted or outdated, appropriately protective of privacy or insensitive, respectful or 

unenlightened. 

Inexplicably, however, the Court of Appeals opinion implies that this exception may not 

apply to restrooms in the workplace. Goins, 619 N.W.2d at 429 ("Even if the exception for 

sex discrimination regarding restroom use applies to restrooms in the workplace ... "). In 

addition, the Court of Appeals in essence created an exception to the exception by which 

restrooms may not be segregated, or at least the segregation may not be enforced, where an 

individual's physical sexual characteristics do not match his or her own self-identity. 

Furthermore, this new exception is not limited solely to restrooms. The same subdivision of 

the MHRA allows segregation based upon sex with respect to "restrooms, locker rooms, and 
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other similar places" and also with respect to sports. Minn. Stat. § 363.02, subd. 4. Under the 

rationale employed by the Court of Appeals, therefore, an individual who remains biologically 

male, but who sincerely self-identifies as female, must be allowed to use locker rooms, public 

howers, saunas, swimming pools, and other similar public accommodations which otherwise 

would be reserved exclusively for females. The MHRA's allowance of segregated athletic 

earns, programs and events also would fall under the Court of Appeals new legal rule, and 

athletic organizations presumably will no longer be allowed to enforce segregation by sex with 

respect to any individual who maintains a sincere self-identity which conflicts with his or her 

physical sexual characteristics. 

The problem inherent in such results is that the MHRA' s allowance of segregation by 

ex in these instances is firmly rooted in physical reality and core social norms. Restrooms 

and locker rooms are allowed to be separated in order that men and women may undertake 

ertain personal daily functions without worry about unnecessary loss of modesty. The fact 

remains that an individual's emotional self-identity, no matter how sincerely felt, cannot 

override his or her basic physical makeup, and it is this basic physical makeup which compels 

.. e segregation which is specifically ordained by the MHRA. 

Even if it were proper to allow individuals to choose for themselves, based upon 

emotional self-identity, whether to use male or female restrooms, locker rooms and other 

-uch facilities, the Court of Appeals provided no guidance for employers (or, for that matter, 

my other public accommodation) to use in determining how such facilities may continue to 
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be segregated in the future. By the terms of the opinion, any indi vidual must be allowed to use 

whichever facilities he or she chooses, so long as the individual's self-image is "sincere." Yet, 

the use of a female restroom or locker room by an individual who is physically male likely will 

draw repeated complaints from the females who use those facilities, and it is unclear how an 

employer is expected to judge the sincerity of an employee's self-image in such cases. 

It is also unclear what information an employer may demand from an employee in order 

to make this decision. A request for documentation supporting the sincerity of an employee's 

self-image itself might be construed as a discriminatory act based upon protected status. On 

the other hand, if an employer were to do nothing more than take an employee at his or her 

word, then the employer could become liable for hostile environment discrimination, or 

worse, if an employee allowed to use the restroom or locker room of the opposite sex turns 

out to be "non-sincere." An employee who, on the surface, seems sincere in his or her self

image in reality may have motives which are far more unseemly.~/ The more reasoned view, and 

the view that is more consistent with the manner in which human rights laws are administered 

in other contexts, is that protected class status should not be the subject of an employer's 

:aterrogation. 

At a bare minimum, this Court should provide Minnesota's employers with some 

'dective standard for evaluating restroom use by individuals whose physical sexual 

~ aracteristics are in conflict with the individual's alleged self-identity. Preferably, this Court 

- The amici do not imply that Plaintiff's claimed self-identity is anything other than completely sincere. 
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should reaffirm the basic statutory right of all public accommodations (including employers) 

to maintain "restrooms, locker rooms, and other similar places" which are segregated on the 

basis of sex, as determined by an individual's physical sexual characteristics.1! This solution, 

which the state legislature already has explicitly ordained, presents the best possible 

compromise among the needs of employers and employers' many employees. 

IV. UNDER WELL-ESTABLISHED LEGAL STANDARDS, PLAINTIFF'S HOSTILE 
ENVIRONMENT DISCRIMINATION CLAIM MUST FAIL. 

The courts of this state, as well as those in the federal system, have long used a uniform 

and well-established test for determining whether a claim of hostile environment 

discrimination is supported by sufficient evidence to warrant a trial on the merits. In order to 

prove actionable harassment, a plaintiff must demonstrate (1) that the conduct at issue was not 

welcome, (2) that the unwelcome conduct was based upon membership in a protected category, 

3) that the conduct was so severe or pervasive that it fundamentally altered the conditions of 

the plaintiff s employment and created a pervasively abusive working environment, and (4) that 

ome basis exists for imputing liability to the employer. 10hns v. Harborage I, Ltd., 585 

. . W.2d 853, 861 (Minn. App. 1998). In order for an employer to be liable for the claimed 

hostile environment, the plaintiff also must demonstrate that "the employer had actual or 

onstructive knowledge of the existence of [an unlawfully] hostile working environment and 

~ Plaintiff has debated fiercely the means by which West determined sex in this case. However, this 
Court previously has defined "sex" as "the anatomical qualities that determine whether one is male or 
:emale . ... " Doe v. State, Dept. of Public Welfare, 257 N.W.2d 816,818 (Minn. 1977). Any other 

"finition would create the problems described above and in West's brief to this Court. 
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'ook no prompt and adequate remedial action." Id. at 862 (emphasis and quotations omitted). 

-=-- ese standards are necessarily high because the MHRA "does not impose a duty on the 

employer to maintain a pristine working environment." Klink v. Ramsey County by Zacharias, 

97 N.W.2d 894, 900 (Minn. App. 1987), abrogated on other grounds, Cummings v. Koehnen, 

-68 N.W.2d 418 (Minn. 1997). Rather, the law merely requires employers to take prompt and . 

effective action, as dictated by the circumstances of a given case, to eliminate severe or 

• ~rvasive discriminatory harassment of which the employer is aware. See Johns, 585 N.W.2d 

3.' 861. 

Although the Court of Appeals acknowledged the existence of these high standards, it 

:undamentally misapplied the standards to the facts of this case and, in the process, 

aramatically lowered the threshold of Jactual proof which an employee must present to 

'ithstand summary judgment on a hostile environment discrimination claim. Under the Court 

f Appeals' view of the facts in this case, Plaintiff presented evidence that she had been denied 

- e use of the female restroom, that other employees reported and complained about her use 

of the female restroom;2.! and that Plaintiff "worked in an environment of frequent staring and 

)aring." Goins, 619 N.W.2d at 430. However, although West certainly was aware of its own 

~ecision to restrict Plaintiff from using the female restroom and of the employee complaints 

'hich prompted that action, the Court of Appeals notes no evidence that West had any 

i In its brief before this Court, West quite adequately describes the reasons and the evidence 
ndermining the Court of Appeals' statement that "[i]t is undisputed that coworkers monitored and 
~ported on [Plaintiffs] restroom use and discussed her biological status." Therefore, this brief will 
ci cuss that issue no further. 
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awareness at all that Plaintiff felt she was working "in an environment of frequent staring and 

glaring." Id. Therefore, any alleged "staring and glaring" cannot form the basis for Plaintiffs 

hostile environment claim. This leaves only West's decision regarding restroom use and 

Plaintiffs coworkers' complaints about her restroom use as evidence of hostile environment 

discrimination, which is simply insufficient. 

First, as previously discussed, West's decision to restrict Plaintiff s use of the female 

restroom was proper and justified under the explicit terms of the MHRA. Second, even if that 

decision was not proper, not every slight can be construed as creating a hostile environment, 

and "not everything that makes an employee unhappy is an actionable adverse employment 

action." Coffman v. Tracker Marine, L.P., 141 F.3d 1241, 1245 (8th Cir. 1998). See also 

Harlston v. McDonnell Douglas Corp., 37 F.3d 379,382 (8th Cir. 1994) (noting that plaintiffs 

must point to an employment action which is more than a "mere inconvenience"). The only 

impact upon Plaintiff caused by West's directions with respect to her restroom use was the 

need to walk a little bit further away from her office to use a unisex restroom.2' This is far 

from the type of "materially significant disadvantage" which previously has been held to 

constitute an adverse employment action and more closely represents a "mere inconvenience" 

to Plaintiffs daily routine. Harlston, 37 F.3d at 382. In short, Plaintiffs evidence falls far 

i f Plaintiff also claims to have refrained from eating or drinking during the workday in order to avoid 
using the restroom. However, there appears to be no authority supporting the proposition that an 
employee can manufacture a hostile environment claim simply by voluntarily taking a course of action 
which aggravates the working environment. Plaintiff's decision to refrain from eating or drinking rather 
than use the male restroom or walk a short distance to the unisex restroom was a voluntary choice which 
simply cannot, and should not, subject the employer to liability. 
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short of demonstrating that her working environment was pervasively abusive or that she was 

subjected to any material disadvantage. 

By allowing Plaintiffs claim to go forward on this evidence, the Court of Appeals 

essentially has changed the basic standard which has been applied to employers for many years. 

Moreover, the implications of allowing a claim of hostile environment discrimination to 

proceed on such sparse grounds are extraordinary and include the potential for the escalation 

of the most minor workplace grievance into judicially cognizable litigation. A voidance of this 

consequence is the precise purpose of the current standard of conduct, which the Court of 

Appeals decision disregards. In any event, the Court of Appeals provided no rationale for 

reducing the standard, either in general or as applied to sexual orientation cases. The Court of 

Appeals was in error, and, for all of the foregoing reasons, the prior standard should be 

reaffirmed by this Court. 

Of even greater concern, however, is the Court of Appeals' casual dismissal of West's 

maintenance of channels for employee complaints of sexual harassment. Vnder the standard 

enunciated by the V.S. Supreme Court in Faragher v. City ofBoca Raton, 524 V.S. 775, 788 

(1988), an employer may face liability for sexual harassment if it does not maintain adequate 

avenues by which employees may lodge complaints of actual or perceived sexual harassment. 

The Court of Appeals now treats such complaints as affirmative evidence of hostile 

environment discrimination based upon sexual orientation. In other words, because West 

allowed an open channel for its female employees to report conduct which they sincerely felt 
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was harassing and an invasion of privacy, the Company now has been adjudged potentially liable 

for maintaining a hostile working environment with respect to Plaintiff. 

The Court of Appeals' opinion places West, and all Minnesota employers, in a "no-win" 

situation. On the one hand, if West had disciplined or counseled the complaining female 

coworkers simply for bringing their complaints to West management (as the Court of Appeals 

apparently would have the Company do), West could be liable for failing to respond to good 

faith complaints of sexual harassment or, worse, for retaliating against the women for 

objecting to conduct which they sincerely and in good faith believed was prohibited by Title 

VII and/or the MHRA. On the other hand, because West did not discipline the women, the 

Court of Appeals has decided that the Company may be liable for failing to -stop Plaintiff s 

coworkers from "monitor[ing] and report[ing] on [Plaintiffs] restroom use." Goins, 619 

N.W.2d at 430. This is simply an untenable situation. 

MELC and the Chamber respectfully request that this Court reject the reasoning and 

rationale of the Court of Appeals and affirm the basic proposition that an employer may not 

be held liable to one employee simply for accepting and reasonably reacting to complaints 

from another employee. These amici also respectfully request that this Court reaffirm the 

basic and well-established standard by which claims of hostile environment discrimination are 

to be judged. Because Plaintiffs claims, as described by the Court of Appeals, do not reach 

the level of severity or pervasiveness required by the previous opinions of this Court and 
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others, this Court should reinstate the trial court's judgment and dismiss Plaintiffs hostile 

environment claims.I' 

v. CONCLUSION 

On the basis of the analysis, arguments and authorities discussed above, the Minnesota 

Employment Law Council and the Minnesota Chamber of Commerce, as amici curiae, 

respectfully urge this Court to reinstate the full decision of the trial court in this matter and 

to order that the Complaint in this action be dismissed with prejudice. In addition, we 

respectfully request that this Court clarify by its opinion (1) the framework by which direct 

and indirect evidence cases should be determined, (2) the nature of an employer's duty to 

articulate a legitimate, nondiscriminatory reason for its actions, (3) the validity of the statutory 

exception allowing "restrooms, locker rooms, and other similar places" to be segregated based 

upon sex, (4) the means by which an employer may determine an employee's sex for purposes 

of the MHRA's restroom exception, and (5) the standard by which claims of hostile 

environment discrimination and constructive discharge will be determined in this state. 

21 It is not clear whether Plaintiff has a constructive discharge claim remaining in this action, as the Court 
of Appeals did not discuss it in any way. However, to the extent that this Court remands this action for 
further proceedings, it should clarify and reaffirm the basic standard by which such claims must be 
determined. Specifically, a plaintiff must prove that she resigned her employment in order to escape 
working conditions which were objectively intolerable. Williams v. Metro. Waste Control Comm'n, 781 F. 
Supp. 1424, 1427 (D. Minn. 1992), citing Continental Can Co. v. State of Minn., 297 N.W.2d 241, 251 
(Minn. 1980). In addition, the plaintiff must prove that the employer's actions were "taken with the 
intention of forcing the employee to quit." Id. at 1428. There appears to be no record evidence of any 
kind to the effect that Plaintiff's working conditions were objectively intolerable or, more to the point, that 
West took the actions it did in order to compel her to resign. Indeed, the available evidence (that Plaintiff 
quit her employment as she was being offered a wage increase and a promotion) seems directly to the 
contrary. Therefore, under the well-established standard promulgated by this Court, Plaintiff's 
constructive discharge claims should be dismissed. 
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